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IMPEACHMENT INQUIRY:
WILLIAM JEFFERSON CLINTON,
PRESIDENT OF THE UNITED STATES
PRESENTATION ON BEHALF OF THE
PRESIDENT
Hearing on Impeachment Inquiry Pursuant to
H. Res. 581

TUESDAY, DECEMBER 8, 1998

House oF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to call, at 10 a.m., in room 2141,
Rayburn House Office Building, Hon. Henry J. Hyde [chairman of
the committee] presiding.

Present: Representatives Henry J. Hyde, F. James Sensen-
brenner, Jr., Bill McCollum, George W. Gekas, Howard Coble,
Lamar S. Smith, Elton Gallegly, Charles T. Canady, Bob Inglis,
Bob Goodlatte, Stephen E. Buyer, Ed Bryant, Steve Chabot, Bob
Barr, William L. Jenkins, Asa Hutchinson, Edward A. Pease,
Christopher B. Cannon, James E. Rogan, Lindsey O. Graham,
Mary Bono, John Conyers, Jr., Barney Frank, Charles E. Schumer,
Howard L. Berman, Rick Boucher, Jerrold Nadler, Robert C. Scott,
Melvin L. Watt, Zoe Lofgren, Sheila Jackson Lee, Maxine Waters,
Martin T. Meehan, William D. Delahunt, Robert Wexler, Steven R.
Rothman, and Thomas M. Barrett.

Majority Staff Present: Thomas E. Mooney, Sr., general counsel-
chief of staff; Jon W. Dudas, deputy general counsel-staff director;
Diana L. Schacht, deputy staff director-chief counsel; Daniel M.
Freeman, parliamentarian-counsel; Joseph H. Gibson, chief coun-
sel; Rick Filkins, counsel; Sharee M. Freeman, counsel; John F.
Mautz, 1V, counsel; William Moschella, counsel; Stephen Pinkos,
counsel; Sheila F. Klein, executive assistant to general counsel-
chief of staff; Annelie Weber, executive assistant to deputy general
counsel-staff director; Samuel F. Stratman, press secretary; Re-
becca S. Ward, officer manager; James B. Farr, financial clerk;
Elizabeth  Singleton, legislative correspondent; Sharon L.
Hammersla, computer systems coordinator; Michele Manon, admin-
istrative assistant; Joseph McDonald, publications clerk; Shawn
Friesen, staff assistant/clerk; Robert Jones, staff assistant; Ann
Jemison, receptionist; Michael Connolly, communications assistant;
Michelle Morgan, press secretary; and Patricia Katyoka, research
assistant.
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Subcommittee on Commercial and Administrative Law Staff
Present: Ray Smietanka, chief counsel; and Jim Harper, counsel.

Subcommittee on the Constitution Staff Present: John H. Ladd,
chief counsel; and Cathleen A. Cleaver, counsel.

Subcommittee on Courts and Intellectual Property Staff Present:
Mitch Glazier, chief counsel; Blaine S. Merritt, counsel; Vince
Garlock, counsel; and Debra K. Laman.

Subcommittee on Crime Staff Present: Paul J. McNulty, director
of communications-chief counsel; Glenn R. Schmitt, counsel; Daniel
J. Bryant, counsel; and Nicole R. Nason, counsel.

Subcommittee on Immigration and Claims Staff Present. George
M. Fishman, chief counsel; Laura Ann Baxter, counsel; and Jim Y.
Wilon, counsel.

Majority Investigative Staff Present: David P. Schippers, chief in-
vestigative counsel; Susan Bogart, investigative counsel; Thomas
M. Schippers, investigative counsel; Jeffrey Pavletic, investigative
counsel; Charles F. Marino, counsel; John C. Kocoras, counsel;
Diana L. Woznicki, investigator; Peter J. Wacks, investigator; Al-
bert F. Tracy, investigator; Berle S. Littmann, investigator; Ste-
phen P. Lynch, professional staff member; Nancy Ruggero-Tracy,
office manager/coordinator; and Patrick O’Sullivan, staff assistant.

Minority Staff Present: Julian Epstein, minority chief counsel-
staff director; Perry Apelbaum, minority general counsel; Samara
T. Ryder counsel; Brian P. Woolfolk, counsel; Henry Moniz, coun-
sel; Robert Raben, minority counsel; Stephanie Peters, counsel;
David Lachmann, counsel; Anita Johnson, executive assistant to
minority chief counsel-staff director, and Dawn Burton, minority
clerk.

Minority Investigative Staff Present: Abbe D. Lowell, minority
chief investigative counsel; Lis W. Wiehl, investigative counsel;
Deborah L. Rhodes, investigative counsel; Kevin M. Simpson, in-
vestigative counsel; Stephen F. Reich, investigative counsel,
Sampak P. Garg, investigative counsel; and Maria Reddick, minor-
ity clerk.

Chairman Hybpe. The committee will come to order. A quorum
being present, and pursuant to notice, the committee will come to
order for the purpose of conducting an impeachment inquiry pursu-
ant to House Resolution 581. Ranking member John Conyers and
I will make brief opening statements. Without objection, all mem-
bers’ and witnesses’ written statements will be included in the
record.

Now, members should know that while in the past I have been
liberal with the gavel, because we have many witnesses, | intend
to adhere strictly to the 5-minute rule. That means questions and
answers will end after 5 minutes. Members who make 4-minute
speeches and ask five questions in the final minute will not get
their questions answered.

I now recognize myself for purposes of an opening statement.

I have made a commitment to members of this committee, to
Members of the House, to the President and to the people that |
will do all I can to ensure that this impeachment inquiry will be
concluded by the end of the year. | plan on honoring that commit-
ment, and today’s hearing moves us in that direction.
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Yesterday afternoon, the White House provided us with a list of
14 witnesses that it requested this committee to hear. | am pleased
to accommodate the White House’s request. We will hear the testi-
mony of all 14 witnesses as well as Special Counsel Greg Craig and
White House Counsel Charles Ruff.

Therefore, 1 would like to set the schedule for the remaining Ju-
diciary Committee proceedings. At the request of the White House
counsel, we have begun today at 10 a.m. and we will hear from
three panels of witnesses today, one panel tomorrow morning, and
the testimony of White House Counsel Charles Ruff tomorrow
afternoon.

The first panel will be Special Counsel Greg Craig and five wit-
nesses who wish to speak about constitutional standards for im-
peachment. Mr. Craig will be recognized for 15 minutes. All other
panel witnesses will each have 10 minutes to make a statement.
After the testimony of the witnesses, members will be allowed to
ask questions for 5 minutes and that will not be a liberal gavel, but
a strict gavel.

I ask that the members pay attention to their time and be aware
that their questions should be asked and answered within their 5
minutes. The White House has proposed many witnesses, and we
want to make sure that everyone has an opportunity to be heard.
In the interest of time, there will not be questioning by committee
counsel for these four panels.

After the hearing of Panel I, we will move immediately to Panel
I, and then to Panel I1l. We will observe the same procedures as
Panel I, 10-minute witness presentations followed by questions by
members under the 5-minute rule.

Tomorrow we will hear the fourth panel of witnesses. | hope to
start at 8 a.m. tomorrow morning to ensure ample time for the
White House presentation. Tomorrow afternoon, the committee will
receive the testimony of White House Counsel Charles Ruff. After
his presentation, members will question Mr. Ruff under the 5-
minute rule. He will also be available for questioning by committee
counsel.

Thursday morning, we will have a presentation by Minority
Chief Investigative Counsel Abbe Lowell at 9 a.m. and a presen-
tation by Chief Investigative Counsel David Schippers at 1 p.m. Be-
ginning at 4 p.m., we will begin consideration of a resolution con-
taining articles of impeachment for our debate and deliberation.
We will hear opening statements from all members Thursday
evening. Friday, we will begin consideration and debate of articles
of impeachment.

I now recognize the distinguished gentleman from Michigan and
ranking member of the committee, John Conyers, for his opening
remarks. Immediately following the gentleman’s remarks, we will
hear from Special Counsel Greg Craig and the other witnesses of
Panel I.

Mr. Conyers.

Mr. CoNnYERs. Thank you, Mr. Chairman, for providing the White
House the opportunity to present their witnesses. The Independent
Counsel had 4 years to investigate the President. This committee
has had 4 months. The White House is now getting 2 days.
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There is no question that the President’s conduct was wrong,
that he misled the country and the Nation. But | believe that the
legal case against the President is not strong. Republicans have
said that Democrats do not contest the charges. Well, we do. There
is no question that the President misled the country in his January
21 press conference. But that does not amount to perjury. The
President already admitted before the grand jury to an improper
sexual relationship. Now the Republicans insist that he must admit
to sexual relations under the contorted definition provided by the
Paula Jones attorneys. That is really at the heart of the perjury
charge. That is the strength of its foundation.

The effort to find Monica Lewinsky a job started well before
there was any Paula Jones witness list. The President never of-
fered Lewinsky a job. That charge is frivolous.

Betty Currie was not on the witness list, and thus the Presi-
dent’'s conversations with her could not possibly have been the
basis for obstruction. It is perfectly legal for the President, or any-
one else, to tell a civil witness—in this case, Miss Lewinsky—that
an affidavit may satisfy the requirement of the court. That is not
obstruction.

It was Monica Lewinsky’s idea to return the gifts. The President
was never concerned about the gifts and kept giving them. And
Monica Lewinsky, in the most significant, clarion statement before
the grand jury, said that no one asked her to lie and no one prom-
ised her a job.

The legal case against the President is, in my judgment, a house
of cards. The Judiciary Committee has heard from no factual wit-
nesses to validate any of the charges. Instead, it is relying on
uncross-examined, often contradictory grand jury hearsay to sup-
port an already weak case.

That would not satisfy any court of law, and it cannot possibly
serve as the evidentiary foundation for an impeachment. And even
if these shaky allegations were proven true, they would not rise to
the standard of impeachment which requires the abuse of official
power.

So we are at a critical crossroads today. We can either impeach
the President, along a largely party line vote, and send this resolu-
tion to the Senate where there will be a 6-month or more, full-
blown, intensified investigation; or we can find a meaningful way
of censuring the President. The public, you may know, is over-
whelmingly against impeachment and is for censure.

But our new Republican leadership, led by Speaker-Elect Living-
ston and Whip Tom DelLay, are thumbing their noses at the Amer-
ican people and telling them that the solution the American people
want most cannot even come to the floor for a vote.

Well, if the American people ever wanted strong evidence that
the extremists are still in control of this process, then that is it.
It is time to give the American people a holiday gift, to end this
sordid tale. But the gift that the extremists on the other side offer
is 6 more months of this investigation by changing the venue to the
Senate.

This, Mr. Chairman and colleagues, is not the way to bring this
important issue to a speedy conclusion.

Thank you.



5

Chairman Hype. Thank you, Mr. Conyers. Mr. Craig, Attorney
General Katzenbach, Professor Ackerman, Professor Wilentz and
Professor Beer, would you mind standing to receive the oath.
Would you raise your right hand.

[Witnesses sworn.]

Chairman HybEe. Thank you.

Mr. ScoTT. Mr. Chairman?

Chairman Hype. Mr. Scott?

Mr. ScoTT. Mr. Chairman, parliamentary inquiry. I understood
that we would have a committee meeting prior to the receipt of tes-
timony. Are motions at this point out of order?

Chairman Hype. | think we are going to do that tomorrow morn-
ing, Mr. Scott.

Mr. ScotT. Well, | would like the record to reflect that | had a
motion that would be timely now, that might not be timely tomor-
row morning.

Chairman Hybpe. What is your motion?

Mr. ScoTT. To ask for a specific scope of inquiry prior to the
White House rebuttal of the undefined allegations. If we are asking
them to rebut, we ought to have them notified of what the allega-
tions and what the scope is.

We only have 5 minutes to ask questions. We have had various
different lists of what the allegations are. We would like to use our
5 minutes effectively and not ask questions about allegations that
we are not actually pursuing.

Chairman Hype. Well, this is a hearing, so it is not appropriate
that you be recognized for the purposes of that motion. We will pro-
ceed with the hearing.

Mr. ScoTT. Thank you, Mr. Chairman.

Chairman HybpEe. Let the record show that the witnesses an-
swered the question posed by the oath in the affirmative. And |
will give a very brief introduction. Mr. Craig may want to make a
more fulsome introduction, and | don't want to foreclose you from
doing that.

Mr. Gregory Craig is Assistant to the President and Special
Counsel. The Honorable Nicholas Katzenbach is a former Attorney
General of the United States under President Johnson and Under
Secretary of State. He is also retired as Senior Vice President and
Chief Legal Officer of IBM.

Professor Bruce Ackerman is the Sterling Professor of Law and
Political Science at Yale University and author of “Volume II: We
the People,” which includes an historical and legal analysis of the
impeachment of Andrew Johnson. Professor Sean Wilentz is the
Dayton Stockton Professor of History and Director of Program in
American Studies at Princeton University. Professor Wilentz is an
expert and teacher of American history from the American Revolu-
tion through Reconstruction. He is the author of six books and nu-
merous articles.

Professor Samuel H. Beer is the Eaton Professor of the Science
of Government Emeritus at Harvard University. He has written
and lectured and taught about the American system of government
for over 65 years.
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TESTIMONY OF GREGORY B. CRAIG, ESQ., ASSISTANT TO THE
PRESIDENT AND SPECIAL COUNSEL; HON. NICHOLAS KATZ-
ENBACH, FORMER ATTORNEY GENERAL OF THE UNITED
STATES; SEAN WILENTZ, THE DAYTON STOCKTON PROFES-
SOR OF HISTORY; SAMUEL H. BEER, EATON PROFESSOR OF
THE SCIENCE OF GOVERNMENT EMERITUS, HARVARD UNI-
VERSITY; AND BRUCE ACKERMAN, STERLING PROFESSOR
OF LAW AND POLITICAL SCIENCE, YALE UNIVERSITY

Chairman Hype. Mr. Craig, you are recognized for a 15-minute
statement.

TESTIMONY OF GREGORY B. CRAIG, ESQ.

Mr. CraiG. Mr. Chairman, Congressman Conyers, members of
the committee, good morning. My name is Greg Craig, and | am
Special Counsel to the President. Let me first say that it is my
honor, as well as an obligation, to appear before this committee in
defense of the President.

The purpose of my appearance is to describe briefly and in gen-
eral terms how we plan to proceed with the presentation of the
President’'s defense over the next 2 days.

The time has finally come for the President to make his case and
to give his side of the story. Over the next 2 days we will present
to this committee, to the Congress, and to the country as a whole,
a powerful case—based on the facts already in the record and on
the law—a powerful case against the impeachment of this Presi-
dent.

During our presentation today and tomorrow we will show from
our history and our heritage, from any fair reading of the Constitu-
tion, and from any fair sounding of our countrymen and women,
that nothing in this case justifies this Congress overturning a na-
tional election and removing our President from office.

As we begin this undertaking, 1 make only one plea to you, and
I hope it is not a futile one coming this late in the process. Open
your mind, open your heart, and focus on the record. As you sit
there listening to me at this moment, you may already be deter-
mined to vote to approve some articles of impeachment against this
President. That is your right and your duty if you believe the facts
and the law justify such a vote.

But there is a lot of conventional wisdom about this case that is
just plain wrong, and if you are in fact disposed to vote for im-
peachment in the name of a justice that is fair and blind and im-
partial, please do so only on the basis of the real record and on the
real testimony, not on the basis of what someone else tells you is
in the record.

By the close of tomorrow, all the world will see one simple and
undeniable fact: Whatever there is in the record that shows that
what the President did was wrong and blameworthy, there is noth-
ing in the record—in either the law or the facts—that would justify
his impeachment and removal from office.

In truth, | would not be fairly representing President Clinton if
I did not convey to you his profound and powerful regret for what
he has done. He has insisted and personally instructed his lawyers
that no technicalities or legalities should be allowed to obscure the
simple moral truth that his behavior in this matter was wrong. He
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misled his wife and family, his friends and colleagues, and our Na-
tion about the nature of his relationship with Ms. Lewinsky.

The President wants everyone to know—the committee, the Con-
gress, and the country—that he is genuinely sorry for the pain and
the damage that he has caused and for the wrongs that he has
committed.

But as an attorney, I must caution this committee to draw a
sharp distinction between immoral conduct and illegal acts. Just as
no fancy language can obscure the simple fact that what the Presi-
dent did was morally wrong, no amount of rhetoric can change the
legal reality that there are no grounds for impeachment. As surely
as we all know that what he did is sinful, we also know it is not
impeachable.

Let me assure the members of this committee, the Members of
the House of Representatives, and the American public of one
thing: In the course of our presentation today and tomorrow, we
will address the factual and evidentiary issues directly. We will
draw this committee’s attention to evidence that tends to clear the
President with respect to each of the various charges—evidence
that was left out of the Independent Counsel’s referral, evidence
that has not been widely reported in the press, but evidence that
reveals the weakness of the charges being brought against the
President. We are confident that at the end of this presentation,
you will agree that impeachment is neither right nor wise nor war-
ranted.

When it comes to constitutional standards for impeachment as
conceived by the Founding Fathers, we will show that the Constitu-
tion requires proof of official misconduct and abuse of high public
office for the drastic remedy of impeachment to be appropriate.

When it comes to standards of proof that should apply to the evi-
dence that is brought before this committee, we will argue that this
President should be considered innocent until proven guilty, and
that he should be informed with particularity as to the facts and
specifics of the misconduct that he is accused of, especially when
it comes to the allegations of perjury.

On those allegations, we will show that neither the law of per-
jury nor the facts of this case could sustain a criminal prosecution,
much less impeachment.

Mr. Chairman, I am willing to concede that in the Jones deposi-
tion the President’s testimony was evasive, incomplete, misleading,
even maddening, but it was not perjury.

On the allegation of perjury before the grand jury, which we all
agree is the more serious offense, please look at the real record, not
the referral’s report of that record. Millions of Americans watched
that testimony. They concluded, as | believe you too will find, that
in fact the President admitted to an improper, inappropriate, and
intimate relationship with Ms. Lewinsky. He did not deny it; he ad-
mitted it. Fair-minded Americans heard what the President said,
and they knew what the President meant.

When it comes to allegations that the President, with Ms.
Lewinsky and Ms. Currie and Mr. Jordan, obstructed justice, we
will show that the evidence presented in the referral is misleading,
incomplete, and frequently inaccurate. We will show that the Presi-
dent did not obstruct justice with respect to gifts, the job search,
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or the affidavit. And we will show that the President did not seek
wrongfully to influence Ms. Currie’s testimony.

Again, we will ask you to look at the real record, not the refer-
ral's version of the record. And the real record shows that the
sworn testimony of Ms. Lewinsky, Ms. Currie and Mr. Jordan, far
from incriminating the President, actually exonerates him. And yet
their testimony, although crystal clear before the grand jury, is
edited, modified, qualified, or ignored in the referral.

When it comes to allegations that the President abused his office,
we will show that the President’'s assertions of executive privilege
were perfectly proper and that the claims of attorney-client privi-
lege were justified under the circumstances.

And when it comes to allegations that the President used the
power of his office to mislead his aides, not, as one might think,
for the purpose of protecting himself and his family, but, as al-
leged, to mislead the grand jury, we will show that false denials
about an improper private relationship, whether those denials are
made in private or before the entire world, simply do not constitute
an abuse of office that justifies impeachment.

Finally, Mr. Chairman, before introducing the distinguished
members of this panel, let me just point out that in the course of
this impeachment inquiry the members of this committee have
learned nothing new either about the Lewinsky matter or about
any other matter warranting consideration in these proceedings ex-
cept that the President has finally, if belatedly, been cleared on the
charges concerning Whitewater, the file matter, and the travel of-
fice. There has been no new evidence and there are no new
charges.

So | say to the members of the committee, if back in September
when you received this referral, if back in October when you voted
to conduct this inquiry, if back then you did not think that the re-
ferral justified impeaching President Clinton, there is no reason for
you to think so today.

There can be no more solemn or awesome moment in the history
of this Republic than when the Members of the House of Rep-
resentatives contemplate returning an article of impeachment
against the President of the United States. There can be no more
soul-searching vote in the career of a Member of the House of Rep-
resentatives than when he or she considers impeachment of the
President of the United States. These are weighty issues and great
moments of conscience and consequence. Please do not let the pas-
sion of partisan politics on either side blind your eyes to the truth
of the law, the evidence, and above all, the national interest.

This first panel of witnesses is composed of a distinguished pub-
lic servant and a group of eminent scholars who will testify about
the history of impeachment and the constitutional standards that
should govern impeachment.

The second panel of witnesses will bring the wisdom of hard-won
experience—experience, Mr. Chairman, earned in this very room
serving on this very committee under the leadership of that distin-
guished Chairman, Peter Rodino, whose portrait hangs on the wall
before me. They will bring that wisdom to bear on the vital issue
of what was abuse of power by a President in 1974 compared with
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the allegations and the evidence of abuse of power by this Presi-
dent in 1998.

The third panel of witnesses will discuss how we should examine
and evaluate the evidence that is before us with respect to the
abuse of power and the fact-finding process. And then tomorrow,
we will hear the testimony of a fourth group of witnesses, experi-
enced lawyers in the criminal justice system who will shed light on
the prosecutorial standards of bringing criminal cases of alleging
perjury and obstruction of justice.

To close, tomorrow afternoon, Charles Ruff, Counsel to the Presi-
dent, will present the President’s final defense to the committee
and respond to questions.

On behalf of the President, | thank the committee for its time
and its attention, and | now turn the microphone over to Mr. Katz-
enbach, the former Attorney General of the United States.

[The statement of Mr. Craig follows:]
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STATEMENT OF GREGORY B. CRAIG
SPECIAL COUNSEL TO THE PRESIDENT
HOUSE COMMITTEE ON THE JUDICIARY
DECEMBER 8, 1998

MTr. Chainman, Congressman Conyers, Members of the Committec:

My name is Greg Craig, and I am Special Counsel to the President. First let me say that
it is ap honor as well as an obligation to appear before this Committee in defense of the
President.

The purpose of my appearance is to describe —briefly and in genera! terms --how we plan
to proceed. with the presentation of the President’s defense over the next two days.

The time has finally come for the President to make his case and to give his side of the
story. Over the next two days, we will present to this Committee, to the Congress and to the
country as a whole, a powerful casc — based on the facts already in the record and on the law - &
powerful case against the impeachment of this President.

During our presentation today and tomorrow, we will show — from our history and our
heritage, from any fair reading of the Constitution and from any fair sounding of our countrymen
and women — that nothing in this case justifies this Congress overturning a national election and
removing our President from office.

. As we begin this undertaking, I make only one plea to you -- and T hope it is not a futile

one coming this late in the process. Open your mind, Open your heart. And focus on the
record. As you sit there listening to me at this moment, you may aiready be detepmined to vote
to approve some articles of impeachment against this President. That is your right and your duty
if you believe the facts and the law justify such a vote. But there is a lot of conventional wisdom
about this case that is just plain wrong, and if you are in fact disposed to vote for impeachment —-
in the name of a justice that is fair and blind and impartial -- please do so only on the basis of the
real record and on the real testimony,.not on the basis of what someonc else tells you is in the
record.

By the cloze of tomorrow, all the world will sec one simple and undeniable fact:
Whatever there is in the record that shows that what the President did was wrong and
blameworthy, there is pothing in the record - in either the law or the facts — that would justify
his impeachment and removal from office.

In truth, I would not be fairly representing President Clintop if I did not convey to you his
profound and powerful regret for what he has done. He bas insisted and personally instructed his
lawycrs that no legalities or technicalitics should be allowed to obscure the simple moral truth
that his behavior in this matter was wrong. He misled his wife and family, his friends and
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colleagues, and our Nation about the naturc of his relationship with Ms. Lewinsky. The
President wants everyone to know — the Committee, the Congress and the country — that he is
genuinely sorry for the pain and the damage that he has causcd, and for the wrongs he has
comimitted.

But as an attorney I must cantion this Committee to draw a sharpdistinction between
immoral conduct and illegal acts. Just as no fancy language can obscure the simple fact that
what the Prosident did was morally wrong, no amount of rhetoric can change the legal reality that

there are no prounds for impeachment. As surely as we all know that what he did is sinful, we
also know it is not impeachable.

Let me assure the members of this Committee, the members of the House of
Representatives and the American public of one thing: In the course of our presentation today
and tomorrow, we will address the factual and evidentiary issuss ditectly. We will draw this
Committee’s attention to evidence that tends to clear the President with respect to cach of the
various charges — evidence that was Ieft out of the Independent Counsel's Referral; evidence that
has not been widely reported in the press; but evidence that reveals the weakness of the charges
being brought against the President. And we are confident that, at the end of this presentation,
you will agree that irnpeachment is neither right nor wise nor warranted.

‘When it comes to constitutional standards for impeachment as conceived by the Founding
Fathers, we will show that the Constitution requires proof of official misconduct and abuse of
high public office for the drastic remedy of impeachment to be appropniate.

‘When it comes to standards of proof that should apply to the evidence that is brought
before this Committes, we will argue that this President should be considered innocent until
proven guilty, and that he should be informed with particularity as to the facts and specifics of
the misconduct that he is accused of - especially when it comes to the allegations of perjury.

On those allegations, we will show that neither the law of perjury nor the facts of this
case could sustain a criminal prosecution, much less impeachment.

Mr. Chairman, 1 am willing to concede that in the Jones deposition, the President's
testimony was evasive, incomplete, misleading — even maddening. But it was not perjury,

On the allegation of perjury before the grand jury — which we all agree is the more
serious offensc — pleasc look at the real rocord, not the Referral's report of that record. Millions
of Americans watched that testimony. They concluded, as I believe you too will find, that in fact
the President admitted to an improper, inappropriate and intimate relationship with Ms.
Lewinsky. He did not deny it -- he admitted it. Fair-minded Americans heard what the President
said and kuew what the President meant.

‘When it comes to allegations that the President — with Ms. Lewinsky, Ms. Currie and Mr.
Jordan -- obstructed justice, we will show that the evidence prescnted in the Referral is
misleading, incomplete and frequently inaccurate. We will show that the President did not
* obstruct justice with respect o the gifts, the job search or the affidavit, and we will show the
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President did not seck wrongfully to influence Ms. Curric’s testimony. Again, we will ask you to
look at the real record, not the Referral’s version of the record. The real record shows that the
swom testimony of Ms. Lewinsky, Ms. Curric and Mr. Jordan -~ far from incriminating the
President —-actually oxonerates him. And yet their testimony, although crystal clear before the
grand jury, is edited, modified, qualified, or ignored in the Referral.

‘When it comes to allegations that the President abused his office, we will show that the
President’s assertions of executive privilege were perfectly proper, and that the claims of
attomey-client privilege were justified under the circumstances.

And when it comes to allegations that the President used the power of his office to
mislead his aides, not, as one might think, for the purposc of protecting himsclf and his family,
but allegedly to mislead the grand jury, we will show that false denials about an improper private
relationship — whether those denials are made in private or before the entire world -~ do not
constitute an abuse of office justifying tmpeachment.

Finally before introducing the distinguished members of this panel, let me just point out
that in the course of this impeachment inquiry the Members of this Committee have learned
nothing new either sbout the Lewinsky matter or about any other matter warranting consideration
in these proceedings — except that the President has finally if belatedly been cleared on the
charges concerning Whitewater, the file matter and the travel office. There bas been no new
cvidence, and there are no new charges. So I say to the Members of this Committee: If, back in
Septerober, when you received the Referral, or back in October when you voted to conduct this
inquiry -- if back then you didn’t think that the Referral justified impeaching President Clinton,
there is po reason for you to think so today.

There can be no more solemn or awesome moment in the history of this Republic than
when the Members of the House of Representatives contemplate refurning an article of
impeachment against a President of the United States. There can be no more soul-searching vote
m the career of a Member of the House of Representatives than when he or she considers the
impeachment of the President of the United States. These arc weighty issues and great moments
of conscience and consequence. Please do not let the passion of partisan politics -- on either side
— blind your eyes to the truth of the law, the cvidence and above all the national interest.

The first panel of witnesses is composed of a distinguished public servant and & group of
eminent scholars who will testify about the history of impeachment and of the constitutional
standards that govern impeachment.

The second panel of witncsses will bring the wisdom of hard-won experience —~
expericnce eamned in this very room, serving on this very Committee under the leadership of that
distinguished Chairman, Peter Rodino, whose portrait hangs on the wall before me -- they will
bring that wisdom to bear on the vital issue of what is abuse of powcr by a President in 1974,
compared with the allegations of sbuse of power in 1998.
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The third panel of witnesses will discuss how we should examine and evaluate the
evidence before us —with respect to abusc of power, and the fact-gathering process.

And then tomorrow, we will hear the testimony of a fourth group of witnesses,
experienced lawyers all, who will shed light on the prosecutorial standards for bringing criminal
cases alleging perjury and obstruction of justice.

To close, Charles Ruff, Counsel to the President, will present the President’s final
defense to the Comnmitiee and respond to questions.

On behalf of the President, I thank the Committee for its time and attention.
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Mr. RoGgaN. Mr. Chairman, a parliamentary inquiry.

Chairman Hype. The gentleman will state his parliamentary in-
quiry.

Mr. RoGgaN. Mr. Chairman, will the written statements of the re-
spective witnesses be provided to the members of the committee?

Chairman Hype. That is a good question. | am not sure.

Mr. Craig, do you have a written statement?

Mr. CralG. This is my only written statement. | will be happy
to copy it and distribute it among the members.

Chairman Hybpe. Would one of our staff get Mr. Craig's state-
ment—we can do that if you don’t mind.

Jim, would you get the copy?

Mr. CrRAIG. Pay no attention to my edits.

Chairman Hvpe. Will the other witnesses have written state-
ments that we can avail ourselves of? It is helpful for the record
and for our edification.

Mr. Katzenbach.

TESTIMONY OF HONORABLE NICHOLAS KATZENBACH

Mr. KATZENBACH. | do, Mr. Chairman, but | would appreciate it
if | could have the written statement until I have completed read-
ing it.

Chairman Hype. Well, that gives you a considerable advantage,
but go ahead.

Mr. KaTzENBACH. | think, with this committee, | need it, Mr.
Chairman.

Chairman Hybpe. Touche, touche.

Mr. KATZENBACH. Proceed?

Mr. Chairman and members of the committee, let me first say,
Mr. Chairman, that | thought your introduction was very fulsome,
and | appreciate it.

Chairman Hype. Good.

Mr. KaTzenBacH. | also appreciate the opportunity to testify be-
fore this once-familiar-to-me committee on the important constitu-
tional question of impeachment of the President of the United
States which is before this committee.

A great deal has been written and spoken on the subject of im-
peachment by the media, by Members of Congress, by the wit-
nesses testifying before this committee, by academics and others—
so much, in fact, that it seems to me we are in danger of losing
sight of and understanding the fundamentals. So in the hope of
simplifying a complex issue, | would like to begin with some fun-
damentals that are not, | believe, controversial.

The process of impeachment is simply to remove from office upon
conviction, not to otherwise punish the person involved. The Con-
stitution provides the legislative branch, the Congress, with this
means of removing from office the President, the Vice President,
and all civil officers upon conviction of treason, bribery, or other
high crimes and misdemeanors. The threshold problem for the com-
mittee is, of course, to determine what constitutes high crimes and
misdemeanors which would justify removal from office of an elected
President.

The phrase, “high crimes and misdemeanors,” is not a familiar
one in modern American jurisprudence. Common law constituted a
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category of political crimes against the state and neither “high
crime” nor “high misdemeanor” have ever been terms used in the
criminal law. In the United States, one of the founders, James Wil-
son, made essentially that point when he wrote that, quote, “Im-
peachments are confined to political characters, to political crimes
and misdemeanors, to political punishments.”

Or, as Justice Story observed, “Impeachment is a proceeding
purely of a political nature. It is not so much designed to punish
an offender as to secure the state against gross political mis-
demeanors. It touches neither his person nor his property, but sim-
ply divests him of his political capacity,” end quote.

The problem which the Founders faced was how to adapt this
process from a parliamentary system in which there was no separa-
tion of powers to one in which separation of powers was of great
importance. In Great Britain, the impeachment process was aimed
at officers appointed by the Crown in circumstances historically
where the king himself could not be removed from office, except
perhaps by revolution, such as Oliver Cromwell’'s. As the British
system has evolved and the prime minister become essentially a
legislatively elected official where he or she could be forced to a
midterm election by a parliamentary vote of no confidence, im-
peachment has lost its punch. But in the United States where the
President is elected for a fixed term of office different from the leg-
islative terms, the Founders thought it essential to have some
means of removing him or her before the expiration of his term if
he is guilty of high crimes and misdemeanors.

And whatever that term may be found to mean, it is clear that
the Founders intended it to be a limited power. Because in their
debates, the Founders dealt virtually exclusively with the Presi-
dent. Civil officers, as you know, were added later in the process.
And because for most of the Convention the impeachment clause
was confined to treason and bribery, they equated all high crimes
and misdemeanors with, in the debates, great offenses when that
term was added.

Now, | appreciate this brief history does not resolve in any deci-
sive fashion the threshold problem the committee is facing in deter-
mining what conduct by a President justifies impeachment. But |
do think it tends to provide some parameters which should be use-
ful and which should not, at least when phrased generally, be very
controversial.

It is a serious matter for a Congress to remove a President who
has been elected in a democratic process for a term of 4 years, rais-
ing fundamental issues about the separation of powers. If that
power is not limited, as it clearly is, then any President could be
removed if a sufficient number of Members of the House and Sen-
ate simply disagreed with his policies, thus converting impeach-
ment into a parliamentary vote of no confidence. Whatever its mer-
its, that is not our constitutional system.

Because impeachment is a political process, it has always had a
strong partisan quality element and strong partisan motivation. It
still does and in a democratic political system probably always will.
But that fact simply increases the risk of subverting the constitu-
tional system.
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To appreciate those risks, you need only consider the impeach-
ment of Andrew Johnson, a President who came close to being con-
victed in a process as unfair as it was partisan, which should be
an object lesson for all.

The job of this committee is to weigh the facts of President Clin-
ton’s alleged conduct against the limiting provision of the Constitu-
tion, “other high crimes and misdemeanors.” The job may seem-
ingly be made more difficult because of the application of that term
to judges as well as the President and Vice President. But judges
are appointed during good behavior, a term which significantly
does not apply to limit the 4-year term of the President. By remov-
ing one of several hundred Federal judges from office doesn’t have
the same constitutional significance as removing the President.
Even removal of a Supreme Court Justice would raise different
considerations from removing the President where the standard is
far higher than for judges, as Congressman—as he was then—Ger-
ald Ford recognized when he proposed impeachment of Justice
Douglas. To come to the same conclusions on the same facts in
such different situations would make a mockery of the Constitution
and the intentions of the Founding Fathers.

Only if one takes the view articulated by Senator Fessenden in
the Johnson impeachment, that impeachment is a power, quote, “to
be exercised with extreme caution in extreme cases,” can the same
standards apply to Presidents and judges. One simply needs to
take into consideration the different roles and responsibilities of
the officers involved.

The proper way to resolve these problems which are made more
difficult by unfamiliar language than they are by clear purpose, is
simply to return to the reasons for the provision. If we think of it
in political, not partisan, but political terms impeachment is de-
signed to provide the legislative branch with a method of removing
a person from office whose conduct is so egregious as to justify re-
versing the process by which he was appointed or elected.

It seems to me clear that in our system of separation of powers,
this cannot mean simply disagreement, however sincere, however
strongly felt, with either the decisions of judges or the policies of
the President. It must be some conduct, some acts which are so se-
rious as to bring into question the capacity of the person involved
to carry out his role with the confidence of the public.

If 1 am correct—and this seems to me the fundamental ques-
tion—it is simply whether the President has done something which
has destroyed public confidence in his ability to continue in that of-
fice. If the public does not believe that what he has done seriously
affects his ability to perform his public duties as President, should
the committee conclude that his acts have destroyed public con-
fidence essential to that office? The only question, after all, is re-
moval from office of an elected official. Is it proper? Is it the proper
role of a partisan majority in Congress to conclude that the of-
fenses are so serious as to warrant removal, even if the public be-
lieves otherwise? | don't find the arguments for this position per-
suasive.

First, there is the argument that perjury—and for the purposes
of this analysis, | take it to be correct—is always so serious, irre-
spective of circumstance, as to warrant removal of a President. |
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suggest that some perjury is more serious than others—if, for ex-
ample, the President were to swear falsely that he had no knowl-
edge of a CIA plot to assassinate the Speaker.

Chairman Hype. Mr. Katzenbach, could you wind up? Because
your 10 minutes has expired.

Mr. KATZENBACH. Are you sure, Mr. Chairman?

Chairman HyDE. Yes, that big red light——

Mr. KaTzENBACH. Could | have 1 more minute?

Chairman HyDpe. Surely, but | just wanted you to know.

Mr. KAaTzENBACH. Okay. The point is simply that all perjury may
be reprehensible, but it is still not of similar import when the ulti-
mate issue is public confidence to perform the duties of office.

If the argument is made that the public’'s view as to what does
or does not constitute a cause for impeachment is irrelevant be-
cause of the duty of the House to determine whether or not the
President has committed a high crime or misdemeanor, | would
agree if it were a criminal case. | would agree if the President was
extremely unpopular, because | could not then separate that popu-
larity from the acts causing the impeachment. In those cir-
cumstances, the Congress would have a particularly difficult job.

But this Congress and this committee are faced with a totally
new impeachment problem. Due to the existence of the Independ-
ent Counsel, the facts are publicly known, the areas of factual dis-
pute relatively minor. Members of Congress have expressed con-
cern over the evils of perjury and other alleged offenses and their
serious nature. For whatever reason, the public remains
unpersuaded.

Finally, I cannot see any constitutional basis for impeachment.
To remove a popularly elected President requires, in my judgment,
showing a great offense against the public sufficient to bring into
question of reasonable people whether or not he should be removed.

The threshold constitutional question, Mr. Chairman, for each
Member of Congress is that he—which he must decide, or her—can
be simply stated: Is the conduct of the President such that he
should be removed from office because, as a consequence of that
conduct, the public no longer has confidence that he can perform
the duties of that high office.

Remember, impeachment is a political process, a political remedy
to preserve confidence in that political process, not to punish a per-
petrator.

Thank you.

Chairman HypEe. Thank you very much, Mr. Katzenbach.

[The statement of Mr. Katzenbach follows:]

PREPARED STATEMENT OF HON. NICHOLAS KATZENBACH

Mr. Chairman and Members of the Committee: My name is Nicholas Katzenbach.
| am a retired Senior Vice-President and Chief Legal Officer of IBM and a former
Attorney General of the United States and Under Secretary of State now semi-re-
tired from the practice of law in New Jersey. | appreciate the opportunity to testify
before this once-familiar Committee on the important Cosntitutional question of Im-
peachment of the President of the United States.

A great deal has been written and spoken on the subject of impeachment by the
media, by Members of Congress, witnesses testifying before the Committee, academ-
ics and others—so much, in fact, that it seems to me we are in danger of losing sight
and understanding of the fundamentals. So, in the hope of simplifying a complex
issue, I'd like to begin with some fundamentals that are not, | believe, controversial.
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The process of impeachment is simply to remove from office upon conviction—not
to otherwise punish the person involved. The Constitution provides the legislative
branch—the Congress—with this means of removing from office the President, Vice-
President and all civil officers upon conviction of treason, bribery, or other high
crimes and misdemeanors. The threshold problem for the Committee and the House
is, of course, to determine what constitutes the “high crimes and misdemeanors”
which would justify removal from office of an elected President. The phrase “high
crimes and misdemeanors” is not a familiar one in modern jurisprudence.

At common law it constituted a category of political crimes against the state, and
neither “high crime” or “high misdemeanor” were ever terms used in criminal law.
In the United States one of the Founders, James Wilson, made essentially the same
point when he wrote that “impeachments are confined to political characters, to po-
litical crimes and misdemeanors, and to political punishments”. Or, as Justice Story
observed, impeachment is “a proceeding purely of a political nature. It is not so
much designed to punish an offender as to secure the state against gross political
misdemeanors. It touches neither his person nor his property, but simply divests
him of his political capacity”.

The problem which the Founders faced was how to adapt this process from a Par-
liamentary system in which there was no separation of powers to one in which Sep-
aration of Powers was of great importance. In Great Britain the impeachment proc-
ess was aimed at officers appointed by the Crown in circumstances where the King
himself could not be removed from office except by a revolution such as Oliver
Cromwell’'s. As the British system evolved and the Prime Minister became essen-
tially a legislatively elected official where he or she could be forced to a mid-term
election by a parliamentary vote of no confidence, impeachment lost its punch.

But in the United States, where the President is elected for a fixed term of office
different from the legislative terms, the Founders thought it essential to have some
means of removing him or her before the expiration of his term if he was guilty of
“high crimes and misdemeanors”. And whatever that term may be found to mean,
it is clear that the Founders intended it to be a limited power. Because in their de-
bates the Founders dealt virtually exclusively with the President (civil officers were
added late in the process), and because for most of the Convention the impeachment
clause was confined to treason and bribery, they equated “other high crimes and
misdemeanors” with “great offenses” when that term was added.

| appreciate that this brief history does not revolve in any decisive fashion the
threshold problem the Committee is facing in determining what conduct by a Presi-
dent justifies impeachment. But | do think it tends to provide some parameters
which should be helpful and which should not, when phrased generally, be very con-
troversial. It is a serious matter for the Congress to remove a President who has
been elected in a democratic process for a term of four years, raising fundamental
issues about the Separation of Powers. If that power is not limited—as it clearly
is—then any President could be removed if a sufficient number of Members of the
House and Senate simply disagreed with his policies thus converting impeachment
into a Parliamentary vote of no confidence. Whatever its merits, that is not our Con-
stitutional system.

Because impeacement is a political process it has always had a strong partisan
political element and motivation. It still does and in a democratic political system
probably always will. But that fact obviously increases the risk of subverting the
Constitutional system. To appreciate those risks one need only review the impeach-
ment of President Andrew Johnson, an unpopular President who came close to being
convicted in a process as unfair as it was partisan and an object lesson for all.

The job of this Committee is to weigh the facts of President Clinton’s alleged con-
duct against the limiting provision of the Constitution—"other high crimes and mis-
demeanors”. The job may seemingly be made more difficult because of the applica-
tion of that term to judges as well as the President and Vice-President: judges are
appointed during “good behavior”, a term which significantly does not apply to limit
the four year term of the President. But removing one of several hundred federal
judges from office does not have the same Constitutional significance as removing
the President; even removal of a Supreme Court Justice would raise different con-
siderations than removing the President where the standard is far higher than for
judges, as Congressman (as he then was) Gerald Ford recognized when he proposed
the impeachment of Justice William Douglas.

To come to the same conclusions on the same facts in such different situations
would make a mockery of the Constitution and the intention of the Founding Fa-
thers. Only if one takes the view articulated by Senator Fessenden in the Johnson
impeachment that impeachment is a power “to be exercised with extreme caution”
in “extreme cases” can the same standard apply to both Presidents and judges. One
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simply needs to take into consideration the different roles and responsibilities of the
offices involved.

The proper way to resolve these problems—which are made more difficult by un-
familiar language than by clear purpose—is simply to return to the reasons for the
provision. If we think of it in political—not partisan—terms, impeachment is de-
signed to provide the legislative branch with a method of removing a person from
office whose conduct is so egregious as to justify reversing the process by which he
was appointed or elected. It seems clear to me that in our system of Separation of
Powers this cannot mean simply disagreement—however sincere and however
strongly felt—with either the decisions of judges or the policies of Presidents. It
must be some conduct—some acts—which are so serious as to bring into question
theblc_apacity of the person involved to carry out his role with the confidence of the
public.

If 1 am correct, then it seems clear to me that the fundamental question is simply
whether the President has done something which has destroyed the public's con-
fidence in his ability to continue in office. If the public does not believe that what
he has done seriously affects his ability to perform his or her public duties as Presi-
dent, should the Committee conclude that his acts have destroyed the public con-
fidence essential to that office? The only question, after all, is removal from office
of an elected official. Is it the proper role of a partisan majority in Congress to con-
clude that the offenses are so serious as to warrant removal even if the public be-
lieves otherwise?

I do not find the arguments for this position persuasive in the slightest. First,
there is the argument that perjury (and for purposes of analysis | take this as cor-
rect) is always so serious (irrespective of circumstance) as to warrant removal of a
President. | suggest that some perjury is more serious than others: If, for example,
the President were to swear falsely that he had no knowledge of a CIA plot to assas-
sinate the Speaker, that would be pretty serious—and | have no doubt the public
would regard it as such. Indeed, if he simply told the public, not under oath, that
he had no knowledge of such serious misconduct when he did have knowledge, I
think that would raise serious questions of impeachability. My point is simply that
all perjury may be reprehensible, but it is still not of similar import when the ulti-
mate issue is public confidence to perform the duties of office. Isn’t it clear that de-
spite the strongly held views of some, the public does not put perjury about sexual
relations in the category of “high crimes or misdemeanors™?

Second, the argument is made that the public’s view as to what does or does not
constitute a cause for impeachment is irrelevant because of the duty of the House
to determine whether or not the President has committed a “high crime or mis-
demeanor”. If this were a criminal trial, 1 would agree. If the President were ex-
tremely unpopular, as was Andrew Johnson, | would agree—simply because | would
be unable to separate dislike for the President based on unpopular policies from lack
of confidence based on “high crimes or misdemeanors”. A public that does not like
the President is more likely to find high crimes and misdemeanors whatever the
facts. In those circumstances the Congress has a particularly difficult and demand-
ing task of being sure that its partisan feelings and those of the public are not sub-
verting the Constitutional standard; Congress must be sure that there has been a
loss of confidence because of the President’s personal behavior and not his policies.
From the retrospective of history one cannot but admire those Senators in the John-
son impeachment trial who, despite political affiliation or interest, had the courage
to see that Constitutional distinction and who voted to acquit because, whatever the
political feeling, the Constitutional standard had not been met.

This Committee and this Congress are also faced with a totally new impeachment
problem. Due to the existence of the Independent Counsel the facts are publicly
known and the areas of factual dispute relatively minor. Members of Congress have
expressed concern over the evils of perjury and other alleged offenses and their seri-
ous nature. For whatever reason, the public remains unpersuaded. It continues, in
the recent election and in the polls, to express confidence in the President’s ability
to carry out his official responsibilities. In those circumstances it is difficult for me
to see any basis for his removal other than the obviously partisan—however sin-
cere—views of a putative majority.

Frankly, | cannot see any Constitutional basis for impeachment. To remove a pop-
ularly elected President requires, in my judgment, a showing of “great offenses”
against the public weal sufficient to bring into question in the minds of reasonable
people the capacity of the incumbent to continue to govern in a democracy with pub-
lic support. If those “great offenses” are known, | have no doubt the public will ap-
preciate their serious nature and react accordingly. Today the public knows all the
facts and does not regard them as of sufficient importance to justify impeachment.
In these unprecedented circumstances a contrary finding by the Committee would
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appear to be simply an act of political partisanship, not adherence to the Constitu-
tion. That would be most unfortunate and most destructive of our Constitutional
Separation of Powers.

Thank you.

Chairman HYDE. Professor Bruce Ackerman of Yale.

Mr. AckerRMAN. | think it is Mr. Wilentz.

Chairman Hype. All right. 1 think we have had a substitution
temporarily. Professor Sean Wilentz of Princeton.

Professor WILENTz. Turn the switch on.

TESTIMONY OF SEAN WILENTZ

Mr. WILENTZz. There it is, okay. Wilentz in for Ackerman.

Mr. Chairman and members of the Judiciary Committee, it is a
high honor to address you today on the grave and momentous mat-
ter of presidential impeachment. Although | appear at invitation of
the White House, | wish to make it clear from the start that | have
no intention of defending the President over his confessed and al-
leged misdeeds. Lawyers with a far greater familiarity with the
evidence than | are far better equipped to do that. Certainly | do
not think that the President is blameless in these matters, some-
thing that | have noted many times over the years in my writings.

Instead, | wish to defend the institution of the presidency, the
Constitution, and the rule of law from what | see as the attacks
upon them that have accompanied the continuing inquiry into the
President’'s misconduct. In time, we will learn how much these at-
tacks have been calculated and how much they have been unwit-
ting. Either way, they are extremely dangerous.

It is no exaggeration to say that upon this impeachment inquiry,
as upon all presidential impeachment inquiries, hinges the fate of
our American political institutions. It is that important. As a histo-
rian, it is clear to me that the impeachment of President Clinton
would do great damage to those institutions and to the rule of law,
much greater damage than the crimes of which President Clinton
has been accused.

More important, it is clear to me that any Representative who
votes in favor of impeachment, but who is not absolutely convinced
that the President may have committed impeachable offenses—not
merely crimes or misdemeanors, but high crimes or misdemean-
ors—will be fairly accused of gross dereliction of duty and earn the
condemnation of history.

I would like to address three basic points of historical relevance:
the grounds for impeachment as envisaged by the framers of the
Constitution and our understanding of them, the dangers of politi-
cizing the impeachment process, and the relation between impeach-
ment and the rule of law.

First, regarding the framers, the scholarly testimony on Novem-
ber 9th before the subcommittee regarding the Constitution
showed—alas, at mind-numbing length—that there is disagreement
over what constitutes grounds for presidential impeachment as en-
visaged by the framers. Yet, the testimony also showed that there
is substantial common ground. Above all, the scholars agreed that
not all criminal acts are necessarily impeachable acts. Only, “trea-
son, bribery and other high crimes and misdemeanors” committed,
in George Mason’s explicit, original language, “against the state,”
would seem to qualify, at least if we are to go by what the framers
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actually said and wrote. Or, according to James Wilson of Pennsyl-
vania, impeachment is restricted to “political characters, to political
crimes and misdemeanors, and to political punishments.”

Now, a great deal of the disagreement among historians stems
from a small but fateful decision taken by the Constitutional Con-
vention’s Committee on Style. Before the Constitution reached that
committee, Mason’s original wording on impeachment was changed
from “against the state” to “high crimes and misdemeanors against
the United States.” The committee was charged with polishing the
document’s language, but with instructions that the meaning not
be changed at all. Yet by removing in article 1, section 4, the words
“against the United States,” the committee created a Pandora’s box
which we have opened 211 years later.

The absence of the wording “against the state” or “against the
United States” in the final document has persuaded some histo-
rians and constitutional scholars that the Constitution embraces all
sorts of private crimes as impeachable. Yet many, if not most
American historians, including the nearly 500 who have now en-
dorsed the widely publicized statement imploring the impeachment
drive, hold to the view that Mason’s wording and Wilson's observa-
tion best express the letter and the spirit of what the framers had
in mind. By that standard, the current charges against President
Clinton do not, we American historians believe, rise to the level of
impeachable offenses.

As further historical evidence, 1 would point to the fact that the
only other occasions when presidential impeachment was pursued,
against Presidents Andrew Johnson and Richard Nixon, plainly in-
volved allegations of grievous public crimes that directly assaulted
our political system.

Another pivotal piece of evidence has to do with the Nixon im-
peachment. In 1974, the Judiciary Committee declined to approve
a bill of impeachment, an article of impeachment connected to seri-
ous allegations that President Nixon had defrauded a Federal
agency, the Internal Revenue Service.

Now, without question, an occasion could arise when it would be
necessary to expand on the framers’ language to cover cir-
cumstances they may never have contemplated, including truly
monstrous private crimes. | would hope, for example, that any
President accused of murder, even in the most private cir-
cumstances, would be impeached and removed from office. But not
even the President’s harshest critics, as far as | know, have
claimed that the current allegations are on a par with murder.

Various Representatives, scholars, and commentators have of-
fered technically plausible, but | think deeply mistaken and mis-
leading arguments, contending that the allegations against Presi-
dent Clinton rise to an impeachable standard under the definitions
of crimes “against the state.” There has been talk of a concerted
attack on one of the coordinate branches of government, of a cal-
culated presidential abuse of power, namely, that he raised issues
of executive privilege and that he lied to his aides. But these asser-
tions rightly sound overwrought, exaggerated, and suspicious to or-
dinary Americans, let alone to professional historians, when
matched against the facts of the case.
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Similar magisterial language was used in the impeachment pro-
ceedings against President Johnson and had impact in the Con-
gress. Johnson too, after all, had violated a Federal law much more
definitively than President Clinton has. Since then, though, histo-
rians have looked behind the language at the actual facts of the
case, as well as at the political context of the time, and in general
they have concluded that the impeachment effort against Johnson
was a drastic departure from what the framers intended, one that
badly weakened the presidency for decades. That is the reason why
very few of us can remember the names of all those presidents be-
tween Ulysses S. Grant and Theodore Roosevelt.

So, too, later generations of historians will judge these proceed-
ings. | strongly believe that the weight of the evidence runs counter
to impeachment. What each of you on the committee and your fel-
low Members of the House must decide, each for him or herself, is
whether the actual facts alleged against the President, the actual
facts and not the sonorous formal charges, truly rise to the level
of impeachable offenses. If you believe they do rise to that level,
you will vote for impeachment and take your risks at going down
in history with the zealots and the fanatics. If you understand that
the charges do not rise to the level of impeachment, or if you are
at all unsure, and yet you vote in favor of impeachment anyway
for some other reason, history will track you down and condemn
you for your cravenness. Alternatively, you could muster the cour-
age of your convictions. The choice is yours.

Second, on impeachment and politicization, many commenta-
tors—including Attorney General Katzenbach—have noted cor-
rectly that presidential impeachment is, strictly speaking, a politi-
cal and not a judicial matter. Yet there is all the difference in the
world between a political procedure and a politicized one. A politi-
cal proceeding is a deliberative, bipartisan, evenhanded effort to as-
sess possible political offenses under the Constitution. A politicized
procedure, however, overlooks constitutional standards and heeds
other considerations, be they political favors, anger at the Presi-
dent or pressure from party leaders.

On the basis of recent press reports, | fear that these proceedings
are on the brink of becoming irretrievably politicized, more so than
even the notorious drive to remove Andrew Johnson from office 130
years ago.

I would like to be able to share with you the story of that im-
peachment of Johnson and its relevance to our current distempers.
The light has, however, turned orange, and | don't have much time,
so | will skip over that and perhaps we will be able to do that in
questioning.

The point that | wanted to make is that it seems to me that, un-
like then, when Members of the House of Representatives were
firmly convinced that President Johnson had committed a high
misdemeanor, today it seems that other considerations are coming
into play, that perhaps something else is going on.

Indeed, compared to 1868, a perverse logic has taken hold. Some
have said that we should impeach a President because we do not
think the Senate will remove them. This perverted logic turns the
impeachment vote into a thoroughly politicized and reckless move.

I see the red light, Mr. Chairman, and | will wrap up.
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Some would have us forget about constitutional standards and
duties and do the short-term political thing, sailing the ship of
state into dangerous waters uncharted in this century. Such will-
ingness to pass the buck on so grave and indelible a matter as im-
peachment is a feeble evasion of responsibility and a degradation
of conscience.

Finally, on the question of rule of law, what | say in my written
statement is basically that it is a greater threat to the rule of law
to actually go ahead with this impeachment than not to go ahead
with this impeachment. The argument that somehow allowing the
President to get away with suspected perjury and obstruction of
justice will countenance an irreparable tear in the seamless web of
American justice, that if we impeach the President the rule of law
will be vindicated, if only in a symbolic way, proving firstly that
no American is above the law and that the ladder of the law has
no top and no bottom—this argument, | believe, is nonsense logi-
cally and historically, with all due respect. Rather, | believe—and
we can talk about this later on—the impeachment process itself
poses a far greater risk to the rule of law.

A final comment. | began by discussing President Clinton’'s ac-
countability for the current impeachment mess. By equivocating be-
fore the American people and before a Federal grand jury, not to
mention before his family and friends, he has disgraced the presi-
dency and badly scarred his reputation. He has apologized and
asked for forgiveness.

But now, as mandated by the Constitution, the matter rests with
you, the Members of the House of Representatives. You may decide
as a body to go through with impeachment, disregarding the letter
as well as the spirit of the Constitution, defying the deliberate
judgment of the people whom you are supposed to represent, and
in some cases deciding to do so out of anger and expedience.

But if you decide to do this, you will have done far more to sub-
vert respect for the framers, for representative government, and for
the rule of law than any crime that has been alleged against Presi-
dent Clinton, and your reputations will be darkened for as long as
there are Americans who can tell the difference between the rule
of law and the rule of politics.

Chairman HypEe. Thank you, Professor, very much.

[The statement of Mr. Wilentz follows:]
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STATEMENT ON IMPEACHMENT OFFERED IN CONJUNCTION WITH
TESTIMONY BEFORE THE JUDICIARY COMMITTEE OF
THE HOUSE OF REPRESENTATIVES
DECEMBER 8, 1998

Sean Wilentz
Dayton-Stockton Professor of History and
Director of the Program in American Studies
Princeton University

Mr. Chainnan and Members of the Judiciary Committee:

It is a high honor to address you today on the grave and momentous matter of
presidential impeachment.

Although I appear at the invitation of the White House, | wish to make it clear from
the start that I have no intention of defending the President over his confessed and alieged
misdeeds. Lawyers with a far greater familiarity with the evidence than | are far better
equipped to do that. Certainly, | do not think that the President is blameless in these
matters, as [ have said over the years.

. Although I have found a great deal to praise about President Clinton's performance
since 1993, I have also found some disturbing things in the record. For example, in an
article regarding the Whitewater matter written in May 1996 - a year and a half before
Monica Lewinsky became a household name - I criticized the President for his
occasional impulsiveness, his “imprudence bordering on recklessness,” as well as his
tendency to respond to danger by trying “to charm the danger away.™ It does not take a
Ph.D. to see how that pattern of imprudence and deviousness has played itself out in the
Lewinsky matter. And for that, the President has no one to blame but himself.

Instead, I wish to defend the institution of the Presidency, the Constitution, and the
rule of law from what I see as the attacks upon them that have accompanied the
continuing inquiry into the President’s misconduct. In time we will leamn how much these

' “Flirting With Disaster,” The New Republic, May 20, 1996. | should note that although
this essay criticized the President, it also concluded that the then-available evidence in the
Whitewater matter, which was copious, deserved “to be placed not before a jury, or a
special investigator. or a Senate committee, but before the citizenry,” in the then-
forthcoming national election (p. 39). I believe that the recent testimony of the
Independent Counsel, which has apparently exonerated the President of impeachable
offenses in the Whitewater matter, vindicates that conclusion.
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attacks have been calculated and how much they have been unwitting. Either way, they
are extremely dangerous.

Itis no exaggeration to say that upon this impeachment inquiry, as upon all
presidential impeachment inquiries, hinges the fate of our American political institutions.
It is that important. As a historian, it is clear to me that the impeachment of President
Clinton would do great damage to those institutions and to the rule of law — much greater
damage than the crimes of which President Clinton has been accused. More important, it
is clear to me that any Representative who votes in favor of impeachment but who is not
absolutely convinced that the President may have committed impeachable offenses — not
merely crimes or misdemeanors, but high crimes and misdemeanors — will be fairly
accused of gross dereliction of duty and earn the condemnation of history.

Let me address three basic points of historical relevance: The grounds for
impeachment as envisaged by the Framers of the Constitution and our understanding of
them; the dangers of politicizing and thus trivializing the impeachment process; and the
relation between impeachment and the rule of law.

Impeachment, the Framers, and Us

The scholarly testimony on November 9 before the sub-committes regarding the
Constitution showed, at mind-numbing length, that there is disagreement over what
constitutes grounds for presidential impeachment, as envisaged by the Framers. Yet the
testimony also showed that there is substantial common ground. Above all, the scholars
agreed that not all criminal acts are necessarily impeachable acts. Only “treason, bribery,
and other high crimes and misdemeanors,” committed, in George Mason’s explicit
original language “against the state,” would scem to qualify, at least if we are to go by
what the Framers actually said and wrote. Or, according to James Wilson of Pennsylvania
(generally credited as second in importance only the James Madison as the man
responsible for the Constitution’s framing), impeachment is restricted to “political
characters, 1o political crimes and misdemeanors, and to political punishments.”

A great deal of the disagreement stems from a small but fateful decision made by the
Constitutional Convention's Committee on Style. Before the Constitution reached that
commitiee, Mason’s original wording was changed from “crimes against the state” to
“crimes against the United States.” The committee was charged with polishing the
document’s language, but with instructions that the meaning not be changed at all. By
removing, in Article I, Section 4, the words “against the United States™ the Committee
created a Pandora’s box, which we have opened two hundred and eleven years later.

There can be little doubt that the Committee did not think it has made a substantial

*Max Farrand, ed., The Records of the Federal Convention of 1787 (revised edition, 4
volumes, New Haven and London, 1966), I1, 550; Robert Green McCloskey, ed., The
Works of James Wiison (2 volumes, Cambridge, Mass., 1967), |, 426.
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change. As Gary McDowell, one of the scholars called by the majority, has testified, the
standards for impeachment were “obviously clear and unequivocal to the founders.”
Discussions in the Convention over the matter had revolved around grave presidential
abuses of office that threatened the core of the new political system. Had Mason’s
original language or the language about “crimes against the United States™ been kept,
there would be little doubt that impeachable offenses would be limited to, in the words of
another scholar called by the majority, Forrest McDonald, “actions taken in the
performance of public duties.”™

The absence of that wording in the final document has persuaded some historians and
constitutional scholars that the Constitution’s phrase “high crimes and misdemeanors”
embraces all sorts of private crimes. Yet many if not most American historians --
including the nearly 500 who have now endorsed the widely-publicized statement
deploring this impeachment drive, a statement | helped to draft and circulate - hold to the
view that Mason’s wording and Wilson's observation best express the letter and the spirit
of what the Framers had in mind. By that standard, the current charges against President
Clinton do not, we American historians belicve, rise to the level of impeachable offenses.

As further historical evidence, I would point to the fact that the only other occasions
when presidential impeachment was pursued, against Presidents Andrew Johnson and
Richard Nixon, plainly involved allegations of grievous public crimes that directly
assaulted our political systern. The proceedings against Nixon led to his resignation
because there was a broad bipartisan agreement that he had directly undertaken such
assaults. The charges against Johnson eventually failed because there was just enough bi-
partisan agreement in the Senate that they ought to fail. Today, however, we are faced
with, a deeper division, ominously along party lines, about whether the allegations
against President Clinton even come close to being impeachable. At least as much in the
Johnson case, the current proceedings have evoked fierce and uncompromising partisan
responses — precisely what Alexander Hamilton and the other authors of the Federalist
Papers most feared would arise from possible abuses of the impeachment power.

Another pivotal piece of evidence, made familiar by numerous commentators, has to
do with the Nixon impeachment. In 1974, the Judiciary Committee declined to approve a
bill of impeachment connected to serious allegations that President Nixon had defrauded
a federal agency, the Internal Revenue Service. The judgment was that, because the
allegations did not directly concern Nixon's public duties, they had no relevance to
impeachment.

Without question, an occasion could arise when it would be necessary to expand on
the Framers’ language, to cover circumstances they may have never contemplated,
including truly monstrous private crimes. I would hope, for example, that any President
accused of murder, even in the most private of circumstances, would be impeached and

* Gary McDowell, “High Crimes and Misdemeanors: Recovering the Intentions of the
Founders;- " and Forrest McDonald, “Written Statemnent,” both delivered as testimony to
the Sub-Committee on the Constitution, Committee on the Judiciary, House of
Representatives, November 9, 1998,
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removed from office.* But not even the President’s harshest critics, as far as I know, have
claimed that the current allegations are on a par with murder.

Various Representatives, scholars, and commentators have offered technically
plausible (though, I think, deeply mistaken and misleading) arguments, contending that
the allegations against President Clinton rise to an impeachable standard under the
definition of crimes against the state. There has been talk of a concerted attack on one of
the coordinate branches of government, of a calculated presidential abuse of power
(because President Clinton raised issues of executive privileges and because he lied to his
aides), and of how perjury by a President, regardless of context, is a fundamental breach
of trust that must be punished by impeachment and removal from office. But these
assertions rightly sound overwrought, exaggerated, and suspicious to most ordinary
Americans, let alone professional historians, when matched against the facts of the case.

Similar magisterial Janguage was used in the impeachment proceedings against
President Johnson and had considerable impact inside the Congress. (Johnson too, after
all, violated a federal law, much more definitively than President Clinton has.) Since
then, though, historians have looked behind the language at the actual facts of the case, as
well at the political context of the time. And in general they have concluded that the
impeachment effort against Johnson was a drastic departure from what the Framers
intended, one that badly weakened the presidency for decades. Johnson's impeachment
helped pave the way for the Gilded Age, an age of political sordidness and unremarkable
chief executives. How many of us can even remember the names of all those Presidents
from Ulysses S. Grant to Theodore Rooscvelt?

So, too, later generations of historians will judge these proceedings. | strongly believe
that the weight of the evidence runs counter to impeachment. What each of you on the
Committee, and your fellow Members of the House, must decide, each for him or herself,
is whether the actual facts alleged against the President — the actual facts and not the
sonorous formal charges - truly rise to the level of impeachable offenses. If you believe
they do rise to that level, you will vote in favor of impeachment and take your risks at
going down in history with the zealots and the fanatics. If you understand that the charges
do not rise to the level of impeachment, or if you are at all unsure, and yet you vote in
favor of impeachment anyway, for some other reason, history will track you down and
condemn you for your cravenness. Alternatively, you could muster the courage of your
convictions. The choice is yours.

2. Impeachment and Politics

Many commentators have noted, carrectly, that presidential impeachment is strictly

* Although, incredibly, the most pertinent historical case here, involving Vice-President
Aaron Burr's famous duel with Alexander Hamilton, seems to point in the other
direction. Burr was not impeached, even though a Bergen County, New Jersey, court
indicted him for murder. See my article, “It Depends on How You Define ‘Murder,™ Los
Angeles Times, November 22, 1998, p. M2,
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speaking a political and not a judicial matter. Many of the standard judicial protocols and
procedures do not apply in a presidential impeachment proceeding. Yet there is ali the
difference in the world between a political procedure and a politicized one. A political
proceeding is a deliberative, bipartisan, even-handed effort to assess possible politicai
offenses under the Constitution. A politicized procedure, however, overlooks
Constitutional standards and heeds other considerations, be they political favors, anger at
the President, or pressure from party leaders.

On the basis of recent press reports, I fear that these proceedings are on the brink of
becoming irretrievably politicized, more so even than the notorious drive to remove
Andrew Johnson from office one hundred and thirty years ago. A quick review of the
Johnson affair, in fact, makes our forebears look much better than we do.

Recall the situation.* After succeeding the assassinated President Abraham Lincoln,
President Johnson did his utmost to thwart congressional efforts to resolve the issues of
the Civil War. Johnson vetoed every law intended to protect the freedom and rights of
the freed slaves. Congress overrode those vetoes, but Johnson impeded their enforcement
— actions that encouraged lethal reprisals in the South against white Unionists and ex-
slaves.

In the midterm elections of 1866, Republicans routed the President and his supporters,
gaining a three-fourths majority in the next House and Senate. Yet Johnson remained
defiant, vetoing more bills and firing key administrators.

Many overzealous Republicans believed that Johnson's actions amounted to high
crimes and misdemeanors, and in 1867, the House twice considered impeachment
resolutions. But moderate Republicans defeated them. Then in February 1868 Johnson
deliberately disobeyed the recently-passed Tenure of Office Act, designed to curtail the
President’s power, in part because he wanted.to test the act in the courts. It was too much
for congressional Republicans, moderates and Radicals alike, and on February 24, 1868, .
the House impeached Johnson by a margin of almost three to one.

The impeachment was a profoundly serious step. It had nothing to do with the
President’s private life, or with possibly perjurious deceptions about his private life, but
with the political fate of the nation. Moderates had changed their minds and voted for
impeachment because they truly believed that the President had committed a high
misdemeanor by defying the Tenure of Office Act — a law that had been approved by a
three-fourths majority of in Congress, a majority with a huge mandate from the voters,
They fully expected the Senate to convict.

In contrast, it seems that today, some Representatives who do not believe that
President Clinton has committed an impeachable offense are nevertheless slouching
toward a vote for impeachment, under intense political pressure. We hear that some
Members think that Clinton must be punished in some way for his legalistic posture, most
recently displayed in his responses to the questionnaire sent him by the Chairman of this
Commirtee. We hear that the Majority Whip, Mr. DeLay, is doing his utmost to thwart

‘ The following paragraphs owe a great deal to conversations with my Princeton colleague, James
M. McPherson. on 1868 and 1998, and with his kind permission I have borrowed from his ideas
and phrases.



29

all efforts to censure the president and to insist upon the President’s impeachment. We
hear that many Members consider the House's action a free vote, since they believe that
Clinton’s remova! from office by the Senate is highly unlikely.

Compared to 1868, the logic is perverse: Impeach a President because you think he
will not be removed. And this perverted logic turns the impeachment vote into a
thoroughly politicized and reckless move: Forget about Constitutional standards and
duties and do the short-term political thing, sailing the ship of state into dangerous waters
uncharted in this century. Such willingness to pass the buck on so grave and indelible
matter as impeachment is a feeble evasion of responsibility and a degradation of
conscience,

One of the “profiles in courage” in John F. Kennedy's book of that title was connected
to the Johnson impeachment in 1868. It was the story of Edmund Ross who was one of
the seven Republicans who voted against Andrew Johnson's conviction. The President
escaped conviction by a single vote. Which of those Members today, vacillating over
impeachment because of political considerations or sheer frustration with the President,
and more than happy to let the Senate take over, could be the subjects for a profile in
courage? Profile in cowardice is more like it. Courage or cowardice: Again, the choice is
yours.

Impeachment and the Rule of Law

Amid these proceedings, various Committee Members, most eloquently your
chairman, have spoken about the need to preserve, protect and defend the American ruje
of law. No one who has heard those remarks can fail to be alarmed by the vision of a
breakdown of the natior”s fundamental legal framework, a vision exemplified by the
knock at the door at three a.m. But the question before us is this: which represents the
greater threat to the rule of law, the impeachment of President Clinton or the refusal to
impeach him? '

Those who support impeachment naturally think that the latter, refusing to impeach, is
the greater threat. Allow a President to get away with suspected perjury and obstruction
of justice, and, supposedly, Congress will countenance an irreparable tear in the seamiess
web of American justice. Impeach thé President and, supposedly, the rule of law will be
vindicated, if only in a symbolic way, proving forcefully that no American, not even the
president, is abave the law, and that the ladder of the law has no top and no bottom.

Yet this argument is nonsense, logically and historically. As virtually every
commentator before you has noted. American impeachment procedures have never been
designed to try and to punish officeholders for criminal behavior. That is what trials
before our courts are for -- local, state, and federal. If anyone were 10 claim that, short of
a pardon, President Clinton is forever immune from prosecution, that would indeed
represent a breakdown in the rule of law. But no one, not even among the President’s
staunchest supporters, has come close to suggesting as much. For his alleged crimes and
misdemeanors, President Clinton remains highly vulnerable to any number of legal
actions. He could be tried by a jury of his peers in a court of law once he leaves office.
He could be sanctioned by Judge Susan Weber Wright if she holds that he gave false and
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misleading evidence in his deposition in the Paula Jones case. He could be disbarred. In
short, he is decidedly not above the law.

Impeachment is reserved for a very select group of Americans, our highest
officeholders and justices. It is not designed to root out crime - for that, again, is the
responsibility of the police and the courts — but to root out severe abuses of power that
pertain to those offices. To confuse the jssue by conflating impeachment with ordinary
judicial procedures is to do a deep disservice to our Constitution. It is also to denigrate
the fundamental strength of the citizenry’s basic devotion to the principles and practices
of our American court system — something which the failure to impeach President Clinton
will not affect one iota, especially since, under that system, he will have gotten away with
exactly nothing.

But what about the threat that this impeachment process poses to the rule of law? This
entire procedure raises questions, beginning with the independent counsel law under
which it began. By establishing prosecutors with unlimited resources, whose reputations
depend upon bringing down their prey, the law encourages the remorseless search for the
least bit of evidence of any sort of violation, no matter how technical, in the hope that
something, anything might stick. We witnessed that process at work in the Iran-contra
affair, when Lawrence Walsh saw his prosecution of Oliver North for lying to Congress
fail miserably when brought before a Washington jury. We witnessed it at work last
week, when after spending $17 million of the taxpayers’ money, Donald Smaltz saw all
thirty counts he brought against Michael Espy get rejected by a jury. And, when all is
said and done, | believe we will see that a similar process has been at work along the long
and winding road that began with Whitewater and has brought us to this chamber today.
As Jeffrey Rosen of the George Washington University Law School wrote recently in The
New York Times, “If House Republicans fail to heed the lessons of the Espy investigation,
our faith in the rule of law may be shaken in ways that we can only begin to imagine.™

There are those who agree that the independent counse! law has gotten out of hand,
but who protest that as long as it in force, nothing can be done to stop the process. This is
hogwash. There is nothing in the Independent Counsel law or in the Constitution which
dictates that Congress is duty-bound 1o follow through to the bitter end each and every
referral, especially if Members believe that the Independent Counsel statute is flawed. To
paraphrase Brendan Sullivan, Oliver North's attorney, during the [ran-contra hearings,
Congress is not a potted plant. In the case of President Clinton, Congress decided to
press ahead, rashly [ believe. But it can always choose to take another direction as it sees
fit. In any event, responsibility for what occurs must rest with the Congress itself, and
not with some mythic unalterable process initiated under a law that may very well soon
be dropped or radically amended.

But there is something even more dangerous afoot, and it has to do with the
increasingly cavalier attitude surrounding this impeachment here in Washington, and
especially in the House of Representatives. To say that impeachment doesn't really
matter because the Senate will acquit President Clinton is to take a frighteningly myopic
view of the costs involved for the nation in pressing forward with a Senate trial. Even if

® Jeffrey Rosen, “Stop, In the Name of the Law." New York Times, December 6, 1998, p. WK 19.
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the Senate does acquit, the trial will inspire widespread revulsion at Congress, for
extending a nauseating process that the voters have repeatedly instructed Congress should
cease. More important, it will increase public cynicism about the rule of law by raising
serious questions about how easily prosecutors can manipulate criminal charges and
Judicial proceedings for partisan ends.

4. Conclusion

I began these remarks by discussing President Clinton’s accountability for the current
impeachment mess. By equivocating before the American people and before a federal
grand jury, not to mention before his family and friends, he has disgraced the Presidency
and badly scarred his reputation. He has apologized and asked for forgiveness.

But now, as mandated by the Constitution, the matter rests with you, the Members of
the House of Representatives. You may decide, as a body, to go through with
impeachment, disregarding the letter as well as the spirit of the Constitution, defying the
deliberate judgement of the people whom you are supposed to represent and, in some
cases, deciding to do so out of anger and expedience. But if you decide to do this, you
will have done far more to subvert respect for the Framers, for representative government,
and for the rule of law than any crime that has been alleged against President Clinton.
And your reputations will be darkened for as long as there are Americans who can tell the
difference between the rule of Jaw and the rule of politics.
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Chairman Hybpe. Now, the question of the day is, is it Professor
Ackerman or Professor Beer?
Professor Beer, you are next. Thank you.

TESTIMONY OF SAMUEL H. BEER

Mr. BEER. Thank you, Mr. Chairman and members of the com-
mittee. It is appropriate that | should be here before this commit-
tee, this formidable committee, since just last week | was in Lon-
don advising some of my friends in the House of Commons and at
a conference on the American view of the constitutional reforms
being proposed there; and the one reform that | particularly
stressed was the need for them to beef up their legislative commit-
tees. | am sure my experience here won't change my mind on that
point.

That shows really what my real concern is the political and con-
stitutional consequences of impeachment rather than the legal and
judicial aspects. The process is judicial in form, impeachment by
the House being like indictment by a grand jury; and trial and con-
viction by the Senate, like trial and conviction by a court.

In fact, however, the consequences of successful impeachment do
not resemble the usual consequences of a judicial trial, for instance,
punishment by fine and/or imprisonment. As article 1, section 3,
paragraph 7, provides, punishment of that kind would be invoked
after the President had become a private citizen by resignation, re-
moval, or expiration of his term of office.

Removal from office—and | see | am emphasizing what my col-
league Nicholas Katzenbach said—removal from office, that grand
and forbidding consequence of a successful impeachment, distin-
guishes this process radically from the judgment of a court. It re-
sembles, rather, a vote of no confidence in a legislature such as the
British Parliament. By such a vote, the House of Commons can
bring to an end the life of a government.

In 1841, Sir Robert Peel summed up this fundamental conven-
tion of the British Constitution when, in what became a classic for-
mulation, he successfully moved that, “Her Majesty’s ministers do
not sufficiently possess the confidence of the House of Commons to
enable them to carry through the House measures which they
deem of essential importance to the public welfare.”

Now, the relevance. Like a vote of no confidence, impeachment
brings to an end a President's administration. Like a vote of no
confidence, it relates not merely to some specific failure, but is a
judgment on his record and promise as a whole with regard to
those, to adopt Peel’'s phrase, “measures which he deems of essen-
tial importance to the public welfare.” Because of these broad and
weighty consequences, impeachment is primarily a political, not a
judicial act.

As a political act, impeachment, like a vote of no confidence,
passes judgment on and enforces responsibility on the executive
power. In the British system, that responsibility runs directly to
the legislature. In the American system, on the contrary, that re-
sponsibility runs to the legislature only secondarily and in special
circumstances. For us the responsibility of the President is essen-
tially and directly to the voters. The legislature as a separate office,
separately elected, likewise is held accountable by the voters. This
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separation of powers is fundamental in our constitutional design
and is a main point of distinction from the British system.

The direct responsibility of both branches to the voters expresses
the sovereignty of the people as the ultimate authority of our Con-
stitution and of the government established under it.

Now, as the framers struggled to give expression to that prin-
ciple, they ran into a problem: How were our liberties to be pro-
tected against misuse of power by the executive between quadren-
nial elections?

At the Philadelphia Convention during the summer of 1787, they
explored various possibilities, such as an appeal to the Supreme
Court and a concoction of other bodies discarded them. The States,
similarly thinking of their systems of Governors and legislatures,
were experimenting in theory and practice with a variety of meth-
ods of bridging the same gap.

At the last moment, the framers incorporated a structure almost
exactly in the form then being used in England in the impeach-
ment of Warren Hastings. This device, although it had ancient
roots, had come to special prominence in the 17th and 18th cen-
turies, when Great Britain for a time displayed a certain separa-
tion of powers, as a still powerful and independent monarch faced
off against the rising assertions of the Parliament. In those cir-
cumstances, impeachment was adopted by the Parliamentarians as
a means of enforcing responsibility on the monarch through action
against his ministers.

When finally the monarch was eased out of politics, the old fu-
sion of executive and legislative powers was taken over by a com-
mittee of Parliament, the Cabinet. Now, the interim method of im-
peachment as a means of getting a hold on the executive was
dropped in favor of a vote of confidence which performed more ef-
fectively in those circumstances the function of enforcing the re-
sponsibility of the executive to Parliament.

At the same time that impeachment was dying out in Britain, it
was taken up by the Americans who found in it a way of
supplementing the principal mechanism of democratic responsibil-
ity by quadrennial elections. And this is the point: the broad scope
of impeachment was now embodied in a very different system.

Where the ultimate sovereign is the people, the interference of
one power, the legislature in its exercise of such a dire responsibil-
ity as removal of a popularly elected President, imposes severe du-
ties on the legislators. The Congress, itself not the primary source
of authority but only a creature of the people, is acting in lieu of
the people between quadrennial elections. At their best, the legisla-
tors will do what the people at their best would do, weighing the
pluses and minuses of the record and the promise of an administra-
tion as a whole, asking as Nick Katzenbach said, this central ques-
tion: Does the national interest require the removal from office of
this President? It is not a little detailed question. It is a great big
far-reaching question.

In the case of President Clinton, the American people have twice
answered that question by electing him to the American presi-
dency. And if we seek further light on the present American mind,
surveys of opinion continue to confirm that answer, which also in
no way is disturbed by the outcome of the recent midterm elections.
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I conclude. The failure to consider the whole record of Clinton’s
presidency in foreign and domestic affairs could have severe long-
run costs. The removal of a President, thanks to such superficial
judgment, could substantially damage our democratic system. Con-
sider the temptations which this precedent would excite in a Con-
gress of a different party against a future President of a different
party.

As a great historian, Henry Adams, said when commenting on
the failed attempt of the Jeffersonians to remove Justice Chase,
“Impeachment is not a suitable activity for party politics.”

Thank you.

Chairman Hype. Thank you very much, Mr. Beer.

[The information follows:]



35

STATEMENT ON IMPEACHMENT IN CONJUNCTION WITH TESTIMONY BEFORE
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Samuel H. Beers
Eaton Professor of the Science of Government,
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My concern is the political and constitutional consequences of impeachment rather than its legal
and judicial aspects. The process is judicial in form, impeachment by the House being like
indictment by a grand jury and trial and conviction by the Senate being like trial and conviction
by a court. In fact, however, the consequences of successful impeachment do not resemble the
usual consequences of a judicial trial- for instance, punishment by fine and/or imprisonment. As
Article 1, section Ill, par. 7 provides, punishment of that kind would be invoked after the
President had become a private citizen by resignation, removal or expiration of his term of office.

Removal from office, the grand and forbidding consequence of successful impeachment,
distinguishes this process radically from the judgement of a court. It resembles rather a vote of
no confidence in a legislature, such as the British parliament. By such a vote the House of
Commons can bring to an end the life of a government. In 1841, Sir Robert Peel summed up this
fundamental convention of the British Constitution when he successfully moved that “her
Majesty’s Ministers do not sufficiently possess the confidence of the House of Commons to

enable them to carry through the House measures which they deem of essential importance to the
public welfare.”

Like a vote of no confidence, impeachment brings to an end a President’s Administration. Like a
vote of no confidence it relates not merely to some specific failure, but is a judgement on his
record and promise as a whole with regard to those “measures which he deems of essential
importance to the public welfare.” Because of these broad and weighty consequences,
impeachment is primarily a political, not a judicial act.

As a political act, impeachment like a vote of no confidence passes judgement on and
enforces responsibility on the executive power. In the British system, that responsibility runs
directly to the legislature. In the American system, on the contrary, that responsibility run to the
legislature only secondarily and in special circumstances. For us, the responsibility of the
President is essentially and directly to the voters. The legislature as a separate office, separately
elected, likewise is held accountable by the voters. This separation of powers is fundamental in
our constitutional design and is a main point of distinction from the British system. The direct
responsibility of both branches to the voters expresses the sovereignty of the people as the
ultimate authority of our constitution and of the government established under it.

As the framers struggled to give expression to this principle, they ran into a problem.
How were our liberties to be protected against misuse of power by the executive between
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quadrennial elections? At the Philadelphia convention during the summer of 1787 they explored
various possibilities, such as appeals to the Supreme Court and similar bodies. The states,
likewise, we may note, experimented in theory and practice with a variety of methods of bridging
this gap. At the last moment, the framers incorporated a structure almost exactly in the form then
being used in England in the impeachment of Warren Hastings. This device, although it had
ancient roots, had come to special prominence in the 17th and 18th centuries when Great Britain
also for a time displayed a separation of powers, as a still powerful and independent monarch
faced off against the rising assertions of the parliament. In those circumstances, impeachment
was adopted by the parliamentarians as a means of enforcing responsibility on the monarch
through action against his ministers. When, finally, the monarch was eased out of politics the old
fusion of executive and legislative power was taken over by a committee of the parliament--the
cabinet. Now the interim method of getting a hold on the executive was dropped in favor of a
vote of confidence which performed more effectively the function of enforcing responsibility on
parliament. At the same time that impeachment was dying out in Britain, it was taken up by
Americans, who found in it a way of supplementing the principal mechanism of democratic
responsibility by quadrennial elections. The broad scope of impeachment was embodied in a very
different system.

Where the ultimate sovereign is the people, the interference of one power, the legislature in its
exercise of such a dire responsibility as removal of a popularly elected President imposes severe
duties on the legislature. The Congress itself, not the primary source of authority, but only a
creature of the people, acting in lieu of the people between quadrennial elections. At their best,
the legislators will do what the people, at their best, would do, weighing the pluses and minuses
of the record and the promise as a whole, asking, “Does the national interest require the removal
from office of this President?” In the case of President Clinton, the American people have twice
answered that question by electing him to the American Presidency. If we seek further light on
the American mind, surveys of opinion continue to confirm that answer which also in no way is
disturbed by the outcome of the recent midterm elections.

The failure to consider the whole record of Clinton’s Presidency in foreign and domestic affairs
could have severe long run costs. The removal of a President, thanks to such neglect in
judgement, could damage our democratic system. Consider the temptations which this precedent
would excite in a Congress of a different party against a future President of a different party. As
a great historian, Henry Adams, said, on the failed attempt of the Jeffersonians to remove Justice
Chase, impeachment is not a suitable activity for party politics.
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Chairman HyDE. By process of elimination, we get to you, Profes-
sor Ackerman.

TESTIMONY OF BRUCE ACKERMAN

Mr. ACKERMAN. Good morning, Mr. Chairman, and the distin-
guished members of this committee. My name is Bruce Ackerman,
and | am a Sterling Professor of Law and Political Science at Yale.
I request the Chair's permission to revise and extend these re-
marks.

Since you have already heard so much on the subject of constitu-
tional standards, | thought | would concentrate on two big mis-
takes that are characterized in the discussion up to now.

The first big mistake centers on the power of this committee and
the present House of Representatives to send the case to trial in
the Senate. People seem to be assuming that once the present com-
mittee and the full House vote for a bill of impeachment, the stage
will be set for trial in the Senate in the coming year. Nothing could
be further from the truth.

As a constitutional matter, the House of Representatives is not
a continuing body. When the 105th House dies on January 3rd, all
its unfinished business dies with it. To begin with the most obvious
example, a bill passed by the 105th House that is still pending in
the 105th Senate on January 3rd cannot be enacted into law unless
it once again is approved by the 106th House of Representatives.
This is as it should be.

Otherwise, lame duck Congresses would have a field day in situ-
ations like the present where the old House Majority has a setback
in the polls. Recognizing that its political power is on the wane, the
dominant party will predictably use its lame duck months to pass
lots of controversial legislation on to the Senate in defiance of the
judgment made by the voters.

This abuse was very common during the first 150 years of this
Republic. Until the 20th amendment was passed in 1933, a newly
elected Congress ordinarily waited 13 months before it began its
first meeting in Washington, D.C. In the meantime, lame ducks did
the Nation’s business for a full session, often in ways that ran
against the grain of the last election.

This might have been an acceptable price to pay in the 18th cen-
tury when roads were terrible and it took time for farmer rep-
resentatives to arrange their business affairs, but over the passage
of centuries, the operation of lame duck Congresses proved to be
an intolerable violation of democratic principles, and they were ba-
sically abolished by the 20th amendment to the Constitution of the
United States in 1933.

This amendment aims to have the new Congress begin meeting
as soon as possible after the elections. The text itself specifies Jan-
uary 3rd. In enacting this amendment into our fundamental law,
Americans believed they were reducing the lame duck problem to
vestigial proportions. Perhaps some grave, national emergency
might require decisive action; but the old Congress was expected
simply to fade away as the Nation enjoyed the respite from politics
between Thanksgiving and New Year's Day.

Generally speaking, lame duck Congresses have proved faithful
to this expectation. For example, during the 65 years since the 20th
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amendment became part of our higher law, no lame duck House
has ever impeached an errant Federal judge, much less a sitting
President of the United States.

Such matters have been rightfully left to the Congresses that
were not full of Members who had been repudiated at the polls and
who were retiring from office.

These proceedings, then, are absolutely unprecedented in the
post-lame duck era. Despite this fact, | don't question the raw con-
stitutional power of the current lame duck House to vote on a bill
of impeachment. But | do respectfully submit that the Constitution
treats a lame duck bill of impeachment in precisely the same way
it treats any other House bill that remains pending in the Senate
on January 3rd. Like all other bills, a lame duck bill of impeach-
ment loses its constitutional force with the death of the House that
passed it.

This point was rightly ignored before the election, since every-
body expected the new Congress to be more Republican than its
predecessor. On this assumption, it was perfectly plausible for this
distinguished committee to proceed in earnest. If the 105th House
voted to impeach, there was every reason to suppose that the 106th
House would quickly reaffirm its judgement and send the matter
on the way to the Senate.

But now that the voters have spoken, the constitutional status
of lame duck impeachments deserves far more attention than it has
thus far been given. Worse yet, we can’'t rely much on the past for
guidance.

The closest precedent comes from the 1988 impeachment of Fed-
eral District Judge Alcee Hastings. The 100th House had im-
peached Hastings but both sides wanted to delay the Senate trial
to the 101st session, and the Senate Rules Committee granted their
request.

The committee’'s perfunctory six-page report, however, does not
resolve any of the key issues raised by the present case. Hastings
was a judge, not a President. And he was impeached during a nor-
mal session of Congress, not by a Congress of lame ducks.

As a consequence, the Senate report does not even pause to con-
sider the implications of the fact that the people themselves have
decisively sought to limit the capacity of lame duck Congresses by
solely enacting the 20th amendment.

If we take this amendment seriously, it means that a lame duck
House should not be allowed to relieve its freshly elected successor
of the most solemn obligation it can have: to pass upon an im-
peachment resolution. Moreover, if the next House of Representa-
tives seeks to duck this responsibility, the Senate will not be free
to dispense with the problem of lame duck impeachment by a sim-
ple reference to the 1988 decision in Judge Hastings’ case.

Instead, the constitutionality of a lame duck impeachment will
be the first question confronting Chief Justice Rehnquist, the des-
ignated presiding officer at the Senate trial.

Following the precedent established by Chief Judge Chase before
and during the trial of Andrew Johnson, the Chief Justice will
rightly assert his authority on all procedural issues; and the first
of these should undoubtedly be a motion by the President’s lawyers
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to quash the lame duck impeachment as constitutionally invalid
unless reaffirmed by the 106th House.

Now, Chief Justice Rehnquist is, in fact, a scholar of the im-
peachment process, having written an entire book on the subject.
I am sure that he will be fully aware of the historical importance
of his conduct of this proceeding and will quickly grasp the obvious
dangers of lame duck impeachment.

Moreover, there are many strands in the Chief Justice’s jurispru-
dence which would lead him to give great weight to the idea that
it is only a truly democratic House and not a collection of lame
ducks that has the constitutional authority to proceed against a
man who has been fairly elected to the presidency by the people
of the United States. Without any hint of partisanship, he would
be well within his rights to quash the lame duck impeachment and
remand the matter back to the new House of Representatives.

Since the status of lame duck impeachments has never been
briefed and argued in the modern era inaugurated by the 20th
amendment, it is impossible to make a firm guess as to the way
the Chief Justice will rule on this matter.

Only one thing is clear: It would be far better for the country and
the Constitution if the Chief Justice is never put to this test. As
Alexander Bickel, my great predecessor in the Sterling chair at
Yale frequently reminded us, the health of our constitutional sys-
tem is not measured by the number of hard cases that have been
resolved by clear rulings. It is measured, instead, by the number
of statesmen in our history who, seeing hard cases on the horizon,
act in sensible ways so as to avoid ever precipitating a constitu-
tional crisis. And that is what we are going into.

If this committee and the present House choose to go forward
and vote in favor of a bill of impeachment, | respectfully urge the
new Speaker of the 106th Congress to do the right thing and remit
the matter once again for consideration by the new House.

Suppose, however, he doesn't do so. Suppose further that, if
pressed, the Chief Justice upholds the continuing validity of the
lame duck impeachment despite the expiration of the 105th Con-
gress. Even then, the new House of Representatives will not be
able to escape the need to consider whether a majority of the Mem-
bers newly elected continue to favor the impeachment of the Presi-
dent.

To see why, consider that the House must select a group of Mem-
bers, called impeachment managers, to present its case again the
President at the Senate trial. Without the energetic prosecution of
the case by the managers, the Senate trial—I am sorry, I'll end up
here—the Senate trial cannot go forward. No managers, no trial.
But only the new House can appoint managers. This was done in
Judge Hastings' case, and it certainly should be required in the
case of a sitting President facing a lame duck impeachment.

Thus, even if the new House leadership chooses to rely on a lame
duck impeachment and refuses to allow another vote on a fresh bill
before sending the matter to the Senate, there is no way it can
avoid the need to test the Majority’s sentiment of the new House.
By voting against the slate of managers, a majority of the new
House will be in a position to stop the impeachment process dead
in its tracks. It is a big mistake.
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Mr. SENSENBRENNER [presiding]. Professor Ackerman, do you
think you could wrap up?

Mr. ACKERMAN. This is the last paragraph. It is a big mistake,
then, for the distinguished Members of this committee and this
House to suppose that they are the final judges of this bill of im-
peachment.

To be sure, the recommendation of this committee and the vote
of the entire House deserves serious consideration by the Members
taking office next month. But so do the judgments of the voters as
expressed at the elections in November. | respectfully urge you to
consider this point as you determine your present course.

To put my point in operational terms, if you don't believe that
a bill of impeachment or the election of impeachment managers
will gain the Majority’s support of the next House, the wise thing
to do is to stop the process now. While it may be embarrassing to
reverse gears after so much momentum has been generated in
favor of the bill of impeachment, the leadership of the next House
will confront a much more embarrassing situation——

Mr. SENSENBRENNER. Professor Ackerman, | do think you are
abusing the committee’s time. You have gone much further—Pro-
fessor Ackerman, could you please wrap it up? The red light has
been on for about 3 minutes now. Everybody else has been a little
bit better in terms of watching the red light. Are you done?

Mr. ACKERMAN. Yes.

[The information follows:]
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Good morning, Mr. Chairman, and the distinguished members of this Committee. My
name is Bruce Ackerman. [ am Sterling Professor of Law and Political Science at Yale. and the
author of many books on constitutional law, including work on impeachment. I request the
Chair’s permission to revise and extend these remarks.

Since you have already heard so much on the subject of constitutional standards for
impeachment, I thought I would concentrate on three big mistakes that have characterized the
discussion up to now.

1.

The first big mistake centers on the power of this Committee and the present House of
Representatives to send a case to trial in the Senate. People seem to be assuming that once the
present Committee and the full House vote for a bill of impeachment, the stage will be set for a
trial in the Senate during the coming year, and that the next House will not have to take any
further actions on the matter,

Nothing could be further from the truth. As a constitutional matter, the House of
Representatives is not a continuing body. When the 105% House dies on January 3, all its
unfinished business dies with it. To begin with the most obvious example, a bill passed by the
105™ House that is still pending in the 105™ Senate on January 3" cannot be enacted into law
unless it once again meets the approval of the 106" House.

This is as it should be. Otherwise lame-duck Congresses would have a field-day in
situations like the present, where the old House majority has had a set-back in the polis.
Recognizing that its political power is on the wane, the dominant party will predictably use its
lame-duck months to pass lots of controversial legislation on to the Senate in defiance of the
judgment made by the voters.

This abuse was very common during the first 150 years of the Republic. Until the
Twentieth Amendment was passed in 1933, a newly elected Congress ordinarily waited 13
months before it began its first meeting in Washington. In the meantime. lameducks did the
nation’s business for a full session, often in ways that ran against the grain of the last election.
This might have been an acceptable price to pay in the cighteenth century. when roads were
terrible and it took time for farmer-representatives to arrange their business affairs. But over
time, the operation of lameduck Congresses proved to be an intolerable violation of democratic
principles, and they were finally abolished by the twentieth amendment in 1933.

This amendment orders the new Congress o begin meeting as soon as possible afier the
elections - the text specifies January 3. In enacting it into our fundamental law, Americans
believed they were reducing the lame-duck problem to vestigial proportions.' Perhaps some
grave national emergency might require decisive action, but the old Congress would simply fade

'See John Copeland Nagle, A Twentieth Amendment Parable, 72 N.Y.U. 470 (1997).
1
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away as the nation enjoyed a respite from politics between Thanksgiving and New Year's Day.

Generally speaking, lame-duck Congresses have proved faithful to this expectation. For
example, during the sixty-five years since the twentieth amendment became part of our higher
law, no lame-duck House has ever impeached an errant federal judge, much less a sitting
president. Such matters have been left 10 the judgment of Congresses that were not full of
members who had been repudiated at the polls or were retiring from office.

These proceedings, then, are absolutely unprecedented in the post lameduck era. Despite
this fact, I do not question the raw constitutional power of the current lame-duck House to vote
out a bill of impeachment. But I do respectfully submit that the Constitution treats a lame-duck
bill of impeachment in precisely the same way it treats any other House bill that remains pending
in the Senate on January 3. Like all other bills, a lame-duck bill of impeachment loses its
constitutional force with the death of the House that passed it.

This point was rightly ignored before the election, since everybody expected the new
Congress to be more Republican than its predecessor. On this assumption, it was perfectly
plausible for this distinguished committee to proceed in earnest - if the 105* House voted to
impeach, there was every reason to suppose that the 106* House would quickly reaffirm its
judgment, and send the matter on its way to the Senate. But now that the voters have spoken, the
constitutional status of lameduck impeachments deserves far more attention than it has been
given.

Worse yet, we cannot rely much on the past for guidance. The closest precedent comes
from the 1988 impeachment of federal district judge Alcee Hastings. The 100* House had
impeached Hastings, but both sides wanted to delay the Senate trial to the 101™ session. and the
Senate Rules Committee granted their request. The Senate’s perfunctory six-page Report,
however, * does not resolve any of the key issues raised by the present case.

Judge Hastings wanted to delay his Senate trial as long as possible, and did not even try to
argue that his bill of impeachment expired on January 3" in fear that his Senate trial would be
expedited. What is more, Hastings was a judge not a president; and he was impeached during a
normal session of Congress, not by a Congress of lame-ducks. As a consequence, the Senate
committee understandably failed to consider any of the crucial constitutional issues raised by the
present case. It did not even pause to consider the implications of the fact thatthe People
decisively sought to limit the capacity of lame duck Congresses by solemnly enacting the
twentieth amendment. If we take this amendment seriously, it is means that a lame-duck House
should not be allowed to relieve its freshly elected successor of solemn obligation to determine
whether the nation’s political life should be disrupted by a lengthy trial in the Senate. In short.
whatever decision is reached by this Committee and this House this month, the Constitution
requires the newly elected House to consider impeachment afresh in January..

Moreover. if the next House of Representatives seeks to duck this fundamental
constitutional responsibility, the Senate will not be free to dispense with the problem of
lameduck impeachment by a simple reference to its 1988 decision in Judge Hastings case. Not
only does this Report fail to confront the basic issues. but the Senate Rules Committee, which
authored the Report, will not even be the final judge of the matter this time around. Instead. the

*Sen. Rep. 100-542, 100" Cong., 2 Sess. (Sept 22, 1988).
2
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constitutionality of a lame-duck impeachment will be the first question confronting Chief Justice
Rehnquist, the designated presiding officer at the Senate trial. Following the precedent
established by Chief Justice Chase before and during the trial of President Andrew Johnson. the
Chief Justice will rightly assert his authority to rule on all procedural issues.’ And the first of
these should undoubtedly be a motion by the President’s lawyers to quash the lameduck
impeachment as constitutionally invalid unless reaffimed by the 106™ House.

Now Chief Justice Rehnquist is in fact a scholar on the impeachment process, having
written an entire book on the subject. 1 am sure that he will be fully aware of the historical
importance of his conduct of the proceeding, and will quickly grasp the obvious dangers of
lameduck impeachment. Moreover, there are many strands in the Chief Justice's jurisprudence
which will lead him to give great weight to the idea that it is only a truly democratic House, and
not a collection of lameducks, that has the constitutional authority to proceed against a man who
has been fairly elected to the Presidency by the People of the United States. Without any hint of
partisanship, he would be well within his rights to quash the lameduck impeachment and remand
the matter back to the House..

Since the status of lameduck impeachments has never before been briefed and argued in
the modem era inaugurated by the twentieth amendment, it is impossible to make a firm guess as
to the way the Chief Justice will rule on the matter. Only one thing is clear. It would be far better
for the country and the constitution if the Chief Justice is never put to this test. As Alexander
Bickel, my great predecessor in the Sterling chair at Yale, frequently reminded us, the health of
our constitutional system is not measured by the number of “hard cases™ that have been resolved
by clear rulings. It is measured instead by the number of statesmen in our history who, seeing a
hard case on the horizon, act in sensible ways so as to avoid ever precipitating a constitutional
crisis.* '

If this Commitiee and the present House choose to go forward and vote in favor of a bill
of impeachment, | respectfully urge the new Speaker of the 106® Congress to do the right thing.
and remit the matter once again for consideration by the new House. Suppose, however, he does
not do so: suppose further that, if pressed, the Chief Justice upholds the continuing validity of the
lameduck impeachment despite the expiration of the 105* Congress. Even then. the new House
of Representatives will not be able to escape the need for another up or down vote to determine
whether a majority of members continue to favor impeachment.

To see why, consider that the House must select a group of its members, called
Impeachment Managers, to present its case against the President at the Senate trial. Without the
energetic prosecution of the case by the managers, the Senate trial cannot go forward. No
managers, no trial, but only the new House can appoint the managers. This was done in Judge
Hastings® case, and it certainly should be required in the case of a sitting President facing a lame-
duck impeachment.

Thus, even if the new House leadership chooses to rely on a lameduck impeachment. and

’See Bruce Ackerman, We the People: Foundations 467-68 (1998).

*This is a leitmotiv linking early works like The Least Dangerous Branch to his
posthumous The Anatomy of Consent.
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refuses to allow another vote on a fresh bill before sending the mater to the Senate. there is no
way it can avoid the need to test the majority sentiment of the new House. By voting against the
slate of managers, a majority of the new House will be in a position to stop the impeachment
process dead in its tracks.

It is a big mistake, then, for the distinguished members of this Commitee and this House
to suppose that they are the final judges of the bill of impeachment. To be sure, the
recommendations of this Committee and the vote of the entire House deserve serious
consideration by the members taking office next month. But so do the judgments of the voters. as
expressed at the elections in November. I respectfully urge you to consider this point as you
determine your present course.

To put my point in operational terms: If you don’t believe that a bill of impeachment or
the election of impeachment managers will gain the majority support of the next House, the wise
thing to do is to stop the process now. While it may be embarrassing to reverse gears afier so
much momentum has been generated in favor of a bill of impeachment, the leadership of the next
House will confront a much embarrassing situation if it becomes evident that its slender pro-
impeachment majority has vanished over the Christmas recess.

IL

So much for the first big mistake. A second mistake involves a persistent confusion about
impeachment standards. People keep on talking as if the standards that apply to judges also
apply to presidents. But the constitutional text establishes that this is a mistake. Under Article
three of the Constitution, any federal judge may be deprived of his lifetime job if he fails the
test —and I quote -- of “good Behavior.” Thus, the House and Senate may remove a judge even if
his “bad” behavior would not otherwise amount to a “High Crime and Misdemeanor.”

In contrast, the Constitution does not allow Presidents to be removed for want of “good
behavior™ -- for the obvious reason that he does not serve for life, but is under regular electorat
scrutiny by the People. Moreover, there should be no doubt that the Framers were serious in
restricting themselves to high crimes and misdemeanors. In contrast to the impeachment clause,
other textual references to crime do not contain similar emphasis on high crime. Thus, the
Extradition Clause requires states to extradite anyone charged in another state whenever they
commit “Treason, Felony of other Crime,” and Article 1, Section 6 gives every Congressman an
immunity from arrest except in cases of “Treason, Felony, and Breach of the Peace.” This stands
in sharp contrast to the high crimes required of Presidents, and the mere breaches of “good
behavior™ required in the impeachment of judges. It is a bad mistake, then. to assume that the
relatively low impeachment standard also applies to the President.

Which leads me to the third and last mistake. Perhaps because of the introduction of the
Special Prosecutor in this case, there has been a constant temptation to imagine that what we are
doing here is something similar to a criminal indictment. In fact, there was a time when it might
have been plausible to view impeachment as a criminal trial. When impeachment began in the
English parliament five hundred years ago, this medieval assembly still thought of itself as a
High Court, and often subjected the victims of impeachment to dire criminal punishments. But
the Framers of our Constitution rejected these precedents. They carefully limited the sanctions
for impeachment to removal from office. Once a President departs, he is fully subject to the
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rigors of criminal prosecution. Rather than standing above the law, William Jefferson Clinton
probably runs a much higher risk of an indictment for perjury in the year 2001 than any other
American citizen alive today. This committee does not sit as a grand jury of the District of
Columbia, but must ask itself a very different question: Does the conduct constitute alleged in
this case such a threat to the very foundations of the Republic that it is legitimate to deprive the
People of their freely elected choice as President?

For two centuries, the Congress has shown the greatest restraint in answering this
question in the affirmative. From the era of George Washington to that of Ronald Reagan,
Presidents have often stretched their constitutional authority to the very limits, making unpopular
decisions which have often proved to be in the larger interest of the Nation. And yet only one
President -- Andrew Johnson -- has been impeached, and only one -- Richard Nixon -- has
resigned under threat of impeachment. The Presidential conduct involved in both cases amounted
to an assault on the very foundations of our democracy. Andrew Johnson sought to make it
impossible to enact Fourteenth Amendment, and its guarantees of equal protection and due
process to all American citizens. Richard Nixon sought to undermine the very foundations of the
two-party system. Once we lower the impeachment standard 1o include conduct that does not
amount to a clear and present danger to our constitutional order, we will do grievous damage to
the independence of the Presidency.

James Madison saw this. At the Convention, he opposed the addition of any language
which would would water down the solemn requirement of a “high crime and misdemeanor.” A
lower standard, he said, would transform the Presidency from an office with a fixed four year
term to one “ whose term will be equivalent to a tenure during the pleasure of the Senate. "™

Indeed, when the Founders voted on the impeachment standard, they did not in fact vote on the
provision that appears in the text today. Instead, they actually approved a standard that required
the proof of a “high crime and misdemeanor against the state.” These last three words were later
eliminated by the Commirtee on Style, which had absolutely no authority to change the
substance of the provision. Instead, the Committee believed that the text's insistence on “high
crime and misdemeanors™ already included the requirement of an assault on the foundations of
the American state.

And as we have seen, this is the standard that has in fact consistently governed the
House’s actions over the past two centuries. If the House had been operating under any lower
standard, our history books would have been littered with many, many bills of impeachment, and
not only two. When judged against this consistent history of restrained Congressional
interpretation of the impeachment clause, there can be little doubt that the present case falls far
short of the standard set by the Framers when they insisted on *high crimes and misdemeanor
against the state.”

Indeed. if the Committee does find President Clinton's conduct impeachable, you will be
setting a precedent that will haunt this country for generations to come. Under the new and low
standard, impeachment will become an ordinary part of our political system. Whenever Congress
and the Presidency are controlled by different political parties, the Congress will regularly use
impeachment as a weapon to serve its partisan purposes..

*2 Farrand. Records of the Constitutional Convention 550 (1966).
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After all, Presidents are often been called upon to make fateful decisions of the first
importance. and, in the short term at least, these decisions are often very unpopular. Once the
House's centuries-long tradition of constitutional restraint has been destroyed. the future
leadership of the House will be sorely tempted to respond to unpopular decisions by regularly
seeking to force the President from office. The result would be a massive shift toward a British-
style system of parliamentary government.

This is what happened in the aftermath of the impeachment of President Andrew
Johnson in 1868. Though this impeachment effort barely failed to gain two-thirds support in the
Senate, it drained effective power from the Presidency - to the point where Woodrow Wilson.
writing in 1885, could describe our system as “congressional government.” And it could readily
happen again. Imagine, for example, that the political whee! tumns once again, and that a
Democratic Congress confronts a Republican President in the year 2001. Can there be any doubt
that enterprising members of the House will be tempted to use the Clinton precedent to unseat the
next Republican President at the first politically propitious opportunity?

My study of history and human nature convinces me that once such an abusive cycle of
impeachments has begin, it will be very difficult to keep the bitter disagreements generated by
our often-divided government under control. Let me emphasize that, though the lawyers for
President Clinton asked me to testify today, I would be equally emphatic in my opposition to any
future effort by a Democratic Congress to impeach a Republican President for anything short of
an outright assault on the foundations of the Republic. But it is a far far better thing to cut short a
cycle of incivility before it starts. I respectfully urge the distinguished members of this
Committee to defer further action on impeachment to the next session of Congress, where our
newly elected Representatives will be in a much better position to decide on the kind of action --
ranging from impeachment to censure to nothing -- that is most appropriate in this case.
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Mr. HuTcHINSON. Mr. Chairman, I have a unanimous consent re-
guest.

Mr. SENSENBRENNER. Would the gentleman from Arkansas
please state the unanimous consent request?

Mr. HuTcHINSON. This appears to be the appropriate time for a
unanimous consent request. | have a Congressional Research Serv-
ice memorandum discussing that impeachment proceedings may be
continued from one Congress to the next. | ask unanimous consent
that this be entered into the record as a part of this proceeding and
distributed to the Members.

Mr. SENSENBRENNER. Without objection.

Mr. BERMAN. Mr. Chairman, | think the first copy should be dis-
tributed to Professor Ackerman.

Mr. SENSENBRENNER. The first copy out of the Xerox machine
will be given to Professor Ackerman.

Mr. AcKErRMAN. | have read it, sir.

Mr. SENSENBRENNER. Is there any objection to the request of the
gentleman from Arkansas?

Mr. BARRETT. Mr. Chairman, reserving my right to object, | just
want to make sure that that CRS report comes to us before we get
to questioning. | realize the witness should have the first copy, but
I think it is important that we have that.

Mr. SENsSeENBRENNER. We will see how fast the Xerox machine
can make copies.

Mr. BARRETT. Thank you very much.

Mr. CHaABOT. Parliamentary inquiry, Mr. Chairman.

Mr. SENSENBRENNER. |Is anybody reserving the right to object to
the——

Ms. WATERS. | reserve the right to object.

Mr. SENSENBRENNER. The gentlewoman from California on her
reservation is recognized.

Ms. WATERs. Mr. Chairman, | reserve the right to object because
I think we have hit upon an extremely important point that is
being made by Professor Ackerman. And if the gentleman would
like to—if he has different information, if he is in receipt of infor-
mation that suggests otherwise, | think it deserves discussion in
this committee rather than simply the submission of the informa-
tion to us.

Mr. SENSENBRENNER. If the Chair may interrupt, the request is
that the CRS report referred to by the gentleman from Arkansas
in his unanimous consent become a part of the record. Once it be-
comes a part of the report, then anybody can discuss it as they
would like.

But it seems to me we have been very liberal in putting state-
ments and materials in the record since the beginning of this in-
quiry. And the gentleman from Arkansas has something that he
thinks is relevant.

Is there objection to including the CRS report referred to by the
gentleman from Arkansas in the record?

Hearing none, so ordered.

[Information not available at time of printing].

Mr. CHABOT. Mr. Chairman, parliamentary inquiry.

Mr. SENSENBRENNER. The gentleman from Ohio will state the
parliamentary inquiry.
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Mr. CHABOT. Is it not the practice of the committee that when
witnesses testify here, we should have the statements of the wit-
nesses in writing prior to their testifying so we can follow it as they
are going through?

Mr. SENSENBRENNER. That is in the rules of the committee, yes.

Mr. CHaBOT. Can we ask the other witnesses that come today
and tomorrow, that we could get their statements ahead of time so
we can follow that?

Mr. SENSENBRENNER. That is in the rules, and that is certainly
a legitimate request. And | will direct that request to Counsel
Craig who is responsible for orchestrating the witnesses in defense
of the President.

Mr. GEKAs. Mr. Chairman.

Mr. SENSENBRENNER. The gentleman from Pennsylvania.

Mr. Gekas. In response partially to the gentleman of Ohio, | be-
lieve that we had decided in advance, or someone did, to which we
acceded, that because of the late start, as it were, for the witnesses
to appear before this committee, that we in effect waive the neces-
sity of their providing statements before the hearing. So | would let
the—I would allow the record to show, as far as my statement is
concerned, that | believe that that was waived with respect to this
panel.

Mr. SENSENBRENNER. Mr. Craig, do you think that it would be
possible to give committee members advance statements for future
witnesses today and tomorrow?

Mr. CrAaIG. We will do our best to do that, Mr. Chairman.

Mr. SENSENBRENNER. Thank you. Mr. Hyde will be out of the
room for a bit. And we will begin the questioning. I will begin with
myself. And again | will reiterate Mr. Hyde’s admonition that the
questions will be limited to 5 minutes. And when the red light goes
on for each questioner, we will state that the time has expired and
go on to the next questioner. So | yield myself 5 minutes.

Mr. Craig, in your opening statement, you asked members of the
committee to open their hearts and open their minds and to look
at the record. | think, since the 9th of September, committee mem-
bers have spent a lot of time looking at the record, first in execu-
tive section and then in the public meetings, that this committee
has had pursuant to the resolution that the House of Representa-
tives directed us to conduct an impeachment inquiry.

We have heard an awful lot of academic discourse and discussion
on what constitutes an impeachable offense, what constitutes per-
jury. But we have heard nothing from the President contradicting
the fact witnesses and the grand jury testimony that Judge Starr
sent over to us in 18 boxes’ worth of evidence.

I am disappointed that there are no fact witnesses rebutting any
of the evidence that was contained in the 18 boxes in your presen-
tation today and tomorrow. Are you disputing any of the facts? And
if so, why are you not bringing forth witnesses that can provide di-
rect fact testimony rather than opinion or argument disputing the
facts?

Mr. CraiG. Congressman, let me respond to that this way: We
have submitted in writing three different responses to the referral
that was presented to the House of Representatives by Mr. Starr
and the Office of Independent Counsel. And we in those—in those
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responses, we take issue with many of the facts laid out by Mr.
Starr in those—in that referral.

We do dispute representations and characterizations that the
Independent Counsel has made, and we do dispute some of the tes-
timony that has been presented in the grand jury. And we, in par-
ticular, urge the committee not necessarily to take at face value the
characterizations of that testimony or the President’s testimony
that are to be found in the referral by Mr. Starr.

We find that frequently he mischaracterizes that testimony, or
the Office of Independent Counsel in the referral has
mischaracterized the testimony of the President in order to con-
struct a perjury of allegation.

Mr. SENSENBRENNER. Well, let me get to the heart of this case.
Did Monica Lewinsky provide false testimony to the grand jury, in
your opinion?

Mr. CraiG. We think in some areas she provided erroneous testi-
mony that is in disagreement with the President’s testimony and
particularly in specific areas having to do with the grand jury.
Now, you are going to have to make the determination as to how
important the divergence, the disagreement, or the disagreement
on the testimony is.

Mr. SENSENBRENNER. There have been complaints by the Presi-
dent’s counsel and by the Minority Democrats on this committee
that grand jury testimony is not subject to cross-examination and
that Ms. Lewinsky and the other witnesses that came before the
grand jury were not cross-examined. How come you're not bringing
any of these people before this committee to provide the cross-ex-
amination that the grand jury procedure denied you?

Mr. Craic. We have found, Mr. Chairman, many inconsistent
statements in the grand jury testimony itself that we believe we
can use to support our case. We believe that the President should
be given a presumption of innocence and that the burden should
be on the committee to call fact witnesses and determine whether
the credibility of the fact witnesses is such that——

Mr. SENSENBRENNER. Well, the investigation was done pursuant
to the Independent counsel statute. And | would just observe, Mr.
Craig, that if the President had told the truth in January, there
would have been no Independent Counsel investigation of this
whole matter, and we wouldn't be sitting here today. My time has
expired.

The gentleman from Michigan, Mr. Conyers.

Mr. CoNYERs. Well, let me begin by reminding my acting Chair-
man that it wouldn’'t have affected whether there would have been
an Independent Counsel appointed at all.

One of the—well, let me put all three of these together, Mr.
Craig. Mr. Starr alleged that the President lied about sexual rela-
tions before the Paula Jones deposition and in grand jury. It is also
alleged that the President obstructed justice by assisting Ms.
Lewinsky with a job search and that he further obstructed justice
in conversations with Betty Currie after his January 17 deposition.

Could you put those in context for us, please?

Mr. CrAlG. Let me talk first about the President’s testimony in
the civil deposition. In the civil deposition, in accordance with the
definition that he had been provided as to what a sexual relation-
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ship was, he denied having a sexual relationship as it was defined
in the deposition by the Jones’ judge.

There may be disagreement as to whether his testimony fell
within or without that definition. But there is no disagreement
that the President himself and, in fact, Monica Lewinsky, as she
wrote her affidavit and testified in the grand jury, believed that
what he was testifying was within the definition as given to him
by the court.

The point I'm trying to make here is that there was an effort by
the President to testify accurately but not to disclose information
about his relationship. That may be blameworthy. It may be wrong.
You may judge that he crossed the line. But, in fact, there is no
testimony or no proof that President Clinton knew he was wrong
when he looked at that definition, and that he intentionally lied.

I would say when it comes to the job search, Mr. Chairman, that
there’'s a good deal of additional information, and this is why | so
strongly argue that the committee should look at the actual record.

There's a lot of information about the job search that is simply
not included in the referral: the fact that Ms. Lewinsky’s desire to
leave Washington arose in July, long before her involvement in the
Jones case; the fact that the President provided Ms. Lewinsky with
only modest assistance, if any at all; the fact that the job assist-
ance that was provided by friends and associates of the President
for Ms. Lewinsky was in no way unusual as opposed to other peo-
ple who were also receiving that kind of job assistance; the fact
that there was absolutely no pressure applied to obtain Ms.
Lewinsky a job; the fact that there was no timetable for Ms.
Lewinsky's job search, let alone any timetable linked to her in-
volvement in the Jones case; and the fact that all the people that
participated in that job search testified that there was nothing
linked to any testimony or affidavit.

It is the testimony of Vernon Jordan, it is the testimony of Ms.
Lewinsky, and it is the testimony of the President that there was
no obstruction of justice involved in that job search.

Now when it comes to the questions relating to Ms. Currie, Ms.
Currie at the time she had this conversation with the President
was not a witness in any proceeding. Her name had not appeared
on the Jones’ witness list. She had not been named as a witness
in the Jones case, and the discovery period was down to its very
final days. There was no reason to suspect that she would play any
role in the Jones case as a witness. And the President did not know
that the OIC at that point had embarked on an investigation of
him on the Lewinsky Matter.

To obstruct a proceeding or to tamper with a witness, Mr. Con-
yers, there must be both a proceeding and a witness. Here, as far
as the President knew, there was neither.

And there is a second important point that was also deleted or
left out or ignored in the presentation of the referral. Ms. Currie
testified about this conversation with the President on numerous
occasions and repeatedly testified that she felt absolutely no pres-
sure to agree with the questions that the President asked her. Let
me just cite one excerpt from the transcript of Ms. Currie’s testi-
mony.
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Mr. SENSENBRENNER. The gentleman’s time is expired. You
know, somebody else can bring that up if we are to keep on time.

Mr. CoNYERs. Mr. Chairman, might he finish the sentence?
Could he finish the sentence?

Mr. SENSENBRENNER. Finish the sentence.

Mr. CraiG. It's very quick, Mr. Sensenbrenner. She was asked,
“Did you feel pressured when he told you those statements?” She
said, “None whatever.” She was asked, “Did you feel any pressure
to agree with your boss?” She said, “None.”

Mr. SENSENBRENNER. Okay.

Mr. CoNYERsS. Thank you very much, Mr. Craig.

Mr. SENSENBRENNER. The gentleman from Florida, Mr. McCol-
lum.

Mr. McCoLLumM. Thank you very much, Mr. Chairman.

Mr. Craig, | am glad we're getting into facts. | think it's very im-
portant that we do that. And although I, too, am disappointed
there are no fact witnesses, | think the discussion is important.

With respect to the Betty Currie, the record | read indicates that
indeed the President, numerous times in his deposition said, you'll
have to ask Betty about that, referring to a lot of times in his depo-
sition in the Jones case. And surely he would have expected that
somebody would have called her as a witness whether she was on
a witness list at the time he had these conversations with her or
not. And that, therefore, seems to me it's immaterial whether she
was on a witness list or she wasn't. But that's the type of thing
we should be discussing. And again it's long overdue.

I also would like to point out that, as we look through these
things, there are a lot of things in the record that you are obligated
to tell us where we are wrong about because—or where the record
may be different. And | am looking forward to that.

The record | see with regard to the grand jury testimony indi-
cates that the President swore that he did not know that his per-
sonal friend, Vernon Jordan, had met with Monica Lewinsky and
had talked about the case. And | would say that the evidence indi-
cates that he lied about that when he made that swearing.

The President in that deposition swore that he could not recall
being alone with Monica Lewinsky. The evidence that I've read so
far indicates that he lied about that. The President swore he could
not recall ever being in the Oval Office hallway with Ms. Lewinsky
except perhaps when she was delivering a pizza. The evidence indi-
cates he lied about that.

The President swore he couldn’t recall gifts exchanged between
Monica Lewinsky and himself. The evidence indicates he lied about
that.

The President swore that he was not sure whether he had ever
talked to Monica Lewinsky about the possibility that she might be
asked to testify in the Jones case. The evidence indicates he lied
about that.

The President swore he did not know whether Monica Lewinsky
had been served a subpoena to testify in the Jones case the last
time he saw her in December of 1997. The evidence | read indicates
he lied about that.

The President swore that the last time he spoke to Monica
Lewinsky was when she stopped by before Christmas in 1997 to
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see Betty Currie at a Christmas party. The evidence | read indi-
cates he lied about that.

The President swore the contents of an affidavit executed by
Monica Lewinsky in the Jones case, in which she denied they had
sexual relations, were absolutely true. The evidence | read, he lied
about that. And before the grand jury as well as in the deposition,
the President swore that he did not have sexual relations with
Monica Lewinsky. The evidence indicates that he lied, even accord-
ing to his own interpretation of the Jones court’s definition of the
term sexual relations; because if you believe Monica Lewinsky, you
have to conclude that indeed the President lied with respect to this,
because she explicitly said they had certain relationships described
in that definition.

And the President initiated an agreement with Monica Lewinsky
in which she would lie in a sworn affidavit to be filed in the Jones
case and each would lie under oath if called to testify in a case
brought against the President. This's what | read the evidence as
indicating.

I am curious to know if you find anything in any of the testi-
mony, Mr. Craig, that we have before us from Vernon Jordan
where Mr. Jordan lied? I—is there anything in the record that——

Mr. CraiG. Not that I'm aware of. And this is a problem that we
have run into throughout this proceeding, that is to identify pre-
cisely what kind of testimony you're talking about so that we can
have an accurate and prepared response. | am not——

Mr. McCoLLum. Well, I'm curious about many things.

Mr. Craic. Can | respond to your allegations about the civil dep-
osition and about the grand jury that you strung together?

Mr. McCoLLuwm. | strung those together only to give you illustra-
tions with respect to where | see the evidence being. Let me ask
you one other question. You answered the Vernon Jordan one. Is
there any anything in the record where you see Betty Currie lied?

Mr. CoNYERS. Mr. Chairman, regular order.

Mr. RoTHMAN. Can the witness be permitted to answer the ques-
tion?

Mr. McCoLrum. In all due respect, it was my time. | asked him
whether there was anything in the record about Vernon Jordan
lying. He said no. And | asked him the question of whether or not
there was anything in the record about Betty Currie lying. 1 would
like an answer, if I could.

Mr. ROTHMAN. Mr. Chairman, regular order.

Mr. SENSENBRENNER. The gentleman from Florida has got the
time. 1 would ask members of the committee not to interrupt other
members of the committee during their own time. The gentleman
from Florida is recognized.

Mr. McCoLrum. | would like to know if there is anything you
have seen in the record that would indicate that you believe Betty
Currie lied in the testimony she gave that we have in the record.

Mr. Craic. Congressman, the answer is | am aware of nothing
in the testimony suggesting that Ms. Currie or Vernon Jordan lied.

Ms. JAcksON LEE. Parliamentary inquiry.

Mr. FRANK. Mr. Chairman, it's my time.

Mr. SENSENBRENNER. It's not your time until | recognize. The
gentleman from Massachusetts, Mr. Frank.
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Mr. FRaNK. Thank you, Mr. Chairman. That was very important.

Mr. Craig, | wonder if you might like to answer the accusations.
I must say with Mr. McCollum | had trouble, because it seemed to
me there was a mixture of grand jury and deposition, and it wasn't
clear which was which. And while Mr. McCollum obviously did not
want you to respond to that, understandably, | would like you to
respond.

Mr. CralG. | will try to be very quick, Congressman Frank.

Mr. FRANK. Why? He wasn't.

Mr. CraiGc. And thank you. First let me say, Congressman
McCollum, that we are going to file with the committee today a
written response which | think will address every single one of
those allegations that you just went through. You can find them
consolidated on pages 18 and 19 of Mr. Starr’s presentation before
this committee.

And there are two things that | think are very important to get
straight. One is that the characterization of the President’s testi-
mony in each one of those incidents is inaccurate.

And the second thing is that you have mixed up grand jury testi-
mony with civil deposition testimony in very dangerous and mis-
leading ways. And | hope—I heard you answer questions over the
weekend, and | was very pleased with your response on the issue
of separating allegations of perjury on the civil deposition from al-
legations of perjury in the grand jury. And | hope we can have fur-
ther conversation about that.

Mr. FRaNK. Thank you, Mr. Craig, because | think it is impor-
tant to separate them out. There was some allegations of grand
jury perjury which clearly went beyond anything Kenneth Starr
charged the President with. And the notion that Kenneth Starr
was too soft on the President is a new one to me, even this late
in the proceedings.

Before | get to that, | would like to say two procedural points.
People have criticized you for not calling witnesses. Well, the Ma-
jority had the ability to call witnesses. And | must say | take ex-
ception, I must tell my friend from Florida, to the suggestion that
Vernon Jordan might have been lying. | think Vernon Jordan is a
man of great integrity. His testimony, of course, completely sup-
ports the President's position and refutes the accusations. And if
you think Vernon Jordan was lying, | don't think so, but have the
courage to call him up here and defend himself.

I think that kind of imputation raising the issue about Vernon
Jordan’s integrity without calling him forward is a great error. |
understand why you don't want to call him forward, because I
think he would make mincemeat of that accusation.

Let me just say, Mr. Craig, with regard to grand jury perjury,
as | understand it, there were three accusations of grand jury per-
jury from Mr. Starr. One was, am | correct, that Ms. Lewinsky said
that the sexual activity began in November of 1995 and the Presi-
dent said February of 19967

Mr. CraAIG. That's correct.

Mr. Frank. That that was one of the accusations of the grand
jury perjury?

Mr. CrAIG. That’s correct.



54

Mr. FraNk. | wonder if anybody here as a lawyer would think
that a charge would be brought—this is more than 2 years after
that has happened. Nothing turned on that. In other words, Ms.
Lewinsky did not reach a certain age in the interim that would
have made it more or less legal; is that correct?

Mr. CrAIG. That’s correct.

Mr. FRANK. The second question—the second charge of perjury is
one that | have trouble understanding. Am | correct that it was—
and | think we ought to differentiate, because Mr. McCollum listed
a number of things that he said were perjurious; Mr. Starr only
had three.

The second one was when the President told the grand jury that
he believed in the deposition that the definition excluded certain
kinds of sexual activity, that he was lying; that he didn't really be-
lieve it. In other words, the accusation is when he said in August
that he believed in January that the definition excluded certain
kinds of sex, that that was a lie. Is that correct that that's the sec-
ond one?

Mr. CRAIG. Yes, sir.

Mr. FrRaNK. | asked that because people have said where are the
President's witnesses. Well, what witness could he bring to show
that the sexual activity began in February rather than November?
He admitted trying to conceal it. What witness could he bring to
show that he really believed this in January? Do people think there
was a secret witness that he said, hey, I'm only kidding, I don't
really believe this. The fact is, there is no witness you could have
believed.

Last question. With regard to the obstruction, is it the case that
everybody who was supposedly involved in the obstruction—Mr.
Jordan, Ms. Currie, Ms. Lewinsky, and the President—all denied
that obstruction of justice happened? And if you were in fact to
prosecute the case, who in fact would you bring as a witness?

Mr. CraiG. That is the case. | wouldn't know how to prosecute
this case. May | make one comment, Mr. Frank, since | still have
time. | would urge the committee to remember that Mr. Ruff is
coming. | am perfectly happy to deal with the committee’s ques-
tions. But the purpose of this panel, in addition to my introductory
comments, the purpose of the panel was to discuss some of the new
ideas that | think these witnesses——

Mr. FrRANK. Mr. Craig, you need to finish the sentence without
any dependent clauses, under the rule.

Mr. CrAIG. I'm done.

Mr. SENSENBRENNER. The gentleman from Massachusetts’ time
has expired. The gentleman from Pennsylvania, Mr. Gekas.

Mr. GEkAs. Mr. Chairman, | yield 10 seconds, | hope, to the gen-
tleman from Florida.

Mr. McCoLLumMm. Thank you very much for yielding. | wanted to
make a point. | was not imputing Vernon Jordan’s integrity. In
fact, 1 was trying to corroborate the fact that he has been telling
the truth, that | think is damaging to the President.

Mr. Frank. Will the gentleman from Pennsylvania yield to me
for 5 seconds?

Mr. GEkAs. No, | cannot.

Mr. FRANK. You could if you wanted to.
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Mr. GEkaAs. | really cannot.

Mr. SENSENBRENNER. The gentleman from Pennsylvania.

Mr. Gekas. Professor Wilentz, your testimony has really as-
tounded me, and | want to question you on one phase of it. You
seem to indicate that if any one of us, any Member of Congress
should vote for impeachment, there will always be the question in
your mind as to whether we did it out of cravenness or under a res-
olution and study and analysis and conscience.

And | hope that after this is over, that you take a roll call of
those who voted and then analyze for us. It will take you 100 years
to determine whether we did it out of cravenness or not. | think
that's a despicable way to characterize, in advance, our possible
vote on some serious note as this. That's number one.

General Katzenbach, you seem to have placed a great deal of em-
phasis on the difference between a criminal offense and a political
offense that is couched in impeachment. And | agree with you that
it is substantially, if not totally, a political process.

If the President of the United States refused to grant requests
of the Congress time and time again, and the Congress felt that it
should adjudge the President in contempt of Congress, you would
consider that a political, not a criminal offense, would you not?

Mr. KAaTZzENBACH. If it was an offense at all, it would be political,
yes.

Mr. GEkAs. Pardon me?

Mr. KAaTzENBACH. If it was an offense at all, it would be political.

Mr. GEKAs. Yes. And so the Congress, if it felt on a series of con-
tempt instances that it would proceed, you would not automatically
discount that as an impeachable offense, would you? Would this not
be a refutation or a knock in the eye to another branch of govern-
ment that the President was indulging in?

Mr. KATZENBACH. It might be that, sir, but | don’t think that the
Constitution provides under high crimes and misdemeanors for re-
fusal of the President to do what the Congress wants it to do.
There are other ways with which the Congress deals with that
problem. And, frankly, sir, this is simply not one of them. No, I
would not regard that as grounds for impeachment.

Mr. GEKAs. So that you have no idea, as you testify here, what
high crimes and misdemeanors might be?

Mr. KATzENBACH. Oh, | have a good idea; yes, sir.

Mr. GEkAs. You are saying that perjury, which would be a direct
affront to the judicial process, could not be considered fairly by any
of us as being an impeachable offense. If indeed giving false state-
ments under oath in a judicial proceeding can be fairly character-
ized by many of us who are analyzing this as an affront to the
other branch of government—meaning the judiciary, the judicial
branch of government—you think that the commission of a statu-
tory crime, common law crime of false statements under oath, or
just obstructing justice by giving false statements under oath
would not arise to an impeachable offense; is that what you're say-
ing to us?

Mr. KatzenBacH. No, sir; that's not what I'm saying. I'm saying
that all of those could be impeachable offenses if the effect of that
was to destroy public confidence in the ability of the President to
play his role in the government.
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Mr. GeEkAs. And you say that the fact that he confronts the judi-
ciary and attacks the judiciary by virtue of a perjury would not be
an attack on the constitutional system, is what | hear you saying.

Mr. KaTzeNBACH. That's not what I'm saying. You hear it, but
it's not what I'm saying.

Mr. GEKAs. I'm not hearing right.

Mr. KATZENBACH. That's correct, sir.

Mr. GEKkAs. But would you agree that we have a difference of
opinion, then? We would not be craven if we decided that perjury
committed by the President of the United States, if so concluded
in a judicial proceeding involving the rights of a fellow American
citizen, would amount to an impeachable offense?

Mr. KATZENBACH. If—the red light is on, Mr. Chairman. How can
I answer it?

Mr. SENSENBRENNER. Quick answer.

Mr. KATZENBACH. A quick yes? My answer is, no, sir.

Mr. SENSENBRENNER. A quick answer.

Mr. KATzENBACH. Oh. It would be an impeachable offense, sir,
only if the effect of that was regarded by the Members of Congress
as so serious that it destroyed public confidence in the ability of the
President to play his role in government.

Ms. JAcksoN LEE. Mr. Chairman, | do have a parliamentary in-
quiry.

Mr. SENSENBRENNER. The gentleman’s time has expired. State
your parliamentary inquiry.

Ms. JAacksoN LEE. The inquiry, Mr. Chairman, is this is the only
time that the President has the opportunity to present his case to
this committee and to the American people. | noticed that Mr.
Gekas asked a question or made a comment of Professor Wilentz.
I do think it is important to allow witnesses to respond to either
comments or questions made to them.

Mr. SENSENBRENNER. That is not a proper parliamentary in-
quiry. And how the 5 minutes would be allocated and enforced was
stated by Mr. Hyde at the beginning of the meeting.

Ms. JAcksoN LEE. | appreciate that, Mr. Chairman. Is there any
way for the professor to answer the question?

Mr. SENSENBRENNER. Nobody objected at that point in time. A
subsequent questioner, if they feel that it is important that a wit-
ness give an answer to a question that there was no time to an-
swer, can decide in his or her best judgment whether to reiterate
that question. That's what Mr. Frank did in response to some of
the statements that Mr. McCollum made. | think that that's the
way we will be able to allow the President to spend more time pre-
senting witnesses rather than responding to parliamentary
inquiries.

Mr. RoTHMAN. Parliamentary inquiry.

Ms. JACKSON LEE. | maintain a continuing objection.

Mr. ROTHMAN. Mr. Chairman, parliamentary inquiry.

Mr. SENSENBRENNER. The gentleman from New Jersey.

Mr. RoTHMAN. Thank you, Mr. Chairman. | want to point out,
inquire of the Chair, whether the procedures adopted by the Chair-
man, Mr. Hyde, when he was sitting where you are, with regards
to the panel called predominantly by the Republican Majority, will
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prevail in this panel when the President’s counsel has called its
panel.

In particular, Chairman Hyde chose, when the Democrats were
asking questions of Republican experts and Democratic experts on
the last panel, to allow each member of the panel to respond to our
guestions even when we did not specifically ask them questions.
And | wonder why today the present Chair is changing that proce-
dure and not allowing the panelists to respond.

Mr. SENSENBRENNER. That is not a proper parliamentary in-
quiry.

Mr. ROTHMAN. It is an inquiry of fairness, Mr. Chairman.

Mr. SENSENBRENNER. The Chair will state that he is merely en-
forcing the rules that were outlined by Mr. Hyde at the beginning
of the hearing, which no one objected to.

The Chair now recognizes the gentleman from New York, Mr.
Schumer.

Mr. ScHUMER. Thank you, Mr. Chairman. And you know as we
come close to finishing these proceedings and going to a vote, |
guess most people assume to regard it as an assured conclusion on
the floor of the House, | am sort of befuddled by the direction with
which we go. And | would like to direct some questions at all of
the panelists in this regard.

We are ready in this committee, and maybe in the full House, for
the second time in our history to pass articles of impeachment to
the Senate. And there are maybe 20 or 30 people who haven't real-
ly committed, whose minds aren’'t made up. They tend to be the so-
called moderate Republicans. And at least to read from the news-
paper statements of those moderate Republicans, what has pushed
them in more of a direction to do the unthinkable, or what was un-
thinkable a few weeks ago and is still probably unthinkable to
most of the American public, are two things: one, that the Presi-
dent didn’t apologize in a fulsome way enough. I mean, one of these
swing votes is saying please, Mr. President, apologize fully, and
then 1 won't have to vote for impeachment. The other is that the
answers to the 81 questions submitted by this committee weren't
direct enough.

And so what | worry about, |1 would say to this panel and to all
of my colleagues in the full House, since | think this committee is
already—sort of what we are doing is we are going through mo-
tions, but it seems minds are made up. But | say to my colleagues
that we may, the American people may wake up next week and
find out that the Congress impeached the President for not being
contrite enough to certain Members of Congress.

I just don't get that, because it seems to me that the standard
of what the President did, and whether what he did reaches high
crimes and misdemeanors, should be totally irrelevant to a level of
contrition. You may judge the President as what kind of man he
is by the level of contrition, but not whether he should be im-
peached, or by whether the President answered a series of ques-
tions here directly enough. Unless someone wants to allege that in
the answers to the questions, perjury was committed as well. And
I haven’t heard anybody allege that.

So | would like to ask each of the panelists and particularly the
constitutional experts, the professors, but all of the panelists, in
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your legal opinion, even in your political opinion, does the contri-
tion of the President go to whether the President should be im-
peached? Does the level of apology, the fulsomeness of apology, the
sincerity of apology, should that be entering into one’s mind as to
whether the President should be impeached?

And, similarly, should the President's answers to a list of ques-
tions, assuming that no perjurious statements were made in an-
swers to those questions, and | guess, | don't know if they are tech-
nically sworn under oath and made a standard to perjury, but just
assuming that, should that go to whether we should impeach the
President as well?

So maybe Professor Wilentz or Ackerman or Beer first.

Mr. WILENTZ. Maybe | can reply to your question, too, Mr.
Gekas.

Mr. ScHuMER. Well, do that on his time, please.

Mr. WILENTZ. The answer is, no, it should not. There is no con-
stitutional standard for lack of contrition. The ways in which—and
my comments about cravenness, et cetera, were directed towards
that process of getting those moderates perhaps to get in line. If
any standard other than the constitutional standard of high crimes
and misdemeanors becomes the reason for a vote for impeachment,
that vote is, to my mind, a dereliction of constitutional duties.

Mr. ScHUMER. So level of contrition would not go to whether
someone committed a high crime or misdemeanor, by any stretch
of the imagination?

Mr. WILENTZ. Absolutely not. Absolutely not.

Mr. ScHUMER. Do you agree with that, Professor Ackerman?

Mr. AckerRMAN. Yes. The operational question is whether the
conduct alleged represents a clear and present danger to the foun-
dations of the Republic. Contrition, it seems to me, does not enter
into that. Nor would the answer to these 81 questions——

Mr. AckeErRMAN. That's correct.

Mr. ScHUMER [continuing]. Which don’t deal with the acts of the
President for which we’'re examining impeachment.

Do you agree with that, Professor Beer?

Mr. BEER. Yes, | agree. It seemed to ask him to come and confess
things which he didn’'t do and does not think he did. | wouldn't call
that contrition.

Mr. ScHUMER. Do you have any comments on this, Mr. Craig?

Mr. CrAIG. | agree with you, Mr. Schumer. You will not be sur-
prised to know that I agree with you, Congressman.

Mr. ScHuMER. No. I mean since there’s a minute left, it seems
to me people are looking to avoid the direct, bald, naked confronta-
tion with whether we should impeach or not when they're coming
up with these kinds of answers. You better be convinced in your
own head that these actions either imperil the Republic or at least
meet a standard of high crimes and misdemeanors, and not look for
an excuse like the President didn't apologize enough or he didn't
answer someone’s question directly enough. It's almost trivializing
what ought to be a very sacred process.

Mr. SENSENBRENNER. The gentleman’s time has expired. The
gentleman from North Carolina, Mr. Coble.

Mr. CoBLE. | thank the Chair. Gentlemen, good to have you all
with us.
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President Clinton, then-Candidate Clinton, assured us, | think it
was in 1992, that he would bring to us an administration that was
very ethical. In fact, he may have said the most ethical administra-
tion in history.

Well, the President has developed a pattern of being evasive and
being deceptive which has caused those words not to be prophetic.
Now having said all of that, Mr. Craig, let me put a question to
you, and I am doing this from memory, so if my memory is faulted,
don't be reluctant to correct me.

After the deposition for the Paula Jones case, | recall having
read among my many notes here that the President contacted Dick
Morris, the political consultant, to get his spin on it. This has
turned into a spin operation. And it appears that Mr. Morris in a
response to that question said, Mr. President, the American public
will tolerate adultery, but they will not tolerate perjury. Well, at
that point, the cow was out of the barn because he had already
been deposed.

The President denied under oath having involved himself with
any intimate touching. Ms. Lewinsky consequently admits, very
forthrightly, that there was, in fact, intimate touching. Now, both
these statements were given under oath, under sworn oath. Do you
have any opinion, Mr. Craig, as to who's lying? Because it seems
inevitable that one of those parties is lying. And you may not have
an opinion to that.

Mr. CralG. Congressman, | represent the President of the United
States. And the President of the United States has said and testi-
fied about that activity. And | accept his word about that. The
problem for those of you who are here in a fact-finding capacity is
precisely that problem. There is no other way to determine or cor-
roborate—or corroborate the testimony. It's an oath-against-oath, a
“he says/she says” situation. This is hardly, | think, the kind of
issue that the House of Representatives should send to the Senate
for a trial before the American people to determine whether or not
the President of the United States should be removed from office.

Let me just make one comment if I might, Congressman.

Mr. CoBLE. Sure.

Mr. CralG. We intend today to file a very, very complete brief
dealing with the law and the facts in greater detail, in a greater
and more systematic way than we have ever done before. And then
we are going to have Mr. Ruff to go through these facts when he
is here all afternoon tomorrow.

Mr. CosLE. And | thank you for that, Mr. Craig. And, of course,
the Senate will be the ultimate fact-finders in this operation, as-
suming it advances that far.

Gentlemen, put on your alternative hats. | want to talk about
censure. And | will excuse Mr. Craig. |1 will let one of you other
four, if you will, come forward; not that you're not capable, Mr.
Craig, but I have already given you time.

There’s a balloon being floated on this Hill labeled censure, and
some are suggesting that attached to that would be a financial for-
feiture or penalty. Now my constitutional anxiety becomes acti-
vated at this point. | think that would be vulnerable. 1 think it
would probably amount to a bill of attainder. Can you all confirm
or reject my anxiety process?
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Mr. AckeErRMAN. Congressman, | think you are completely correct.
Any financial sanction against a named individual by this Congress
is a bill of attainder, and it doesn’'t matter whether it's Bruce Ack-
erman or Bill Clinton.

Mr. CosLE. | thank you for that. And, Mr. Chairman, I want you
to know it can be done before the red light illuminates. And | yield
back the balance of my time.

Mr. SENSENBRENNER. That is appreciated. The gentleman from
California, Mr. Berman.

Mr. BERMAN. Thank you very much, Mr. Chairman. Mr. Craig
represents the President. I would like you to put aside his points
and the points made before with respect to the factual allegations,
and | would like you to assume for a moment that the narrative
portion of the Starr report is true, and also for this purpose take
the conclusions he draws from that narrative. And then as each of
you have touched on in your testimony, | would like you very con-
cisely to tell us why you don't think the sum total of those conclu-
sions he draws from his narrative are not impeachable.

I realize you've talked about this, but I would like to do it par-
ticularly in the context of the argument that is frequently made by
those who have come to the conclusion that the President should
be impeached; that, particularly, lying under oath has repercus-
sions and consequences with regard to our constitutional system of
government and respect for the judicial process and these kinds of
issues. However you want to do it.

Mr. KaTZENBACH. Let me be brief, Congressman. | am perfectly
willing to take everything that Mr. Starr says and still conclude
that that does not reach the level of high crimes and misdemeanors
in this situation. | reach that because the purpose is to remove the
President. The reason you have high crimes and misdemeanors as
grounds for removing the President is that there is no confidence
left of the public in his ability to conduct that office. And | do not
believe—if you came to that conclusion, you would have to explain
why it is that the public seems to still have confidence in the Presi-
dent.

Mr. ACKeERMAN. This committee does not sit as a grand jury of
the District of Columbia. There is probably no person in the United
States today who runs a greater risk in the year 2000 of an indict-
ment for perjury than William Jefferson Clinton. You sir as the
grand inquest of the Nation—and the question for you is whether
the conduct alleged represents an assault on the fundamental prin-
ciples of government. If this conduct represents that, our history
over the last 2 centuries would be littered with bills of impeach-
ment.

Congress has exercised its responsibilities in a very restrained
way. The most important fact is that over 2 centuries, only twice
has presidential conduct got up to the level of an impeachable of-
fense. And so | think that this is simply, on the state of the evi-
dence, just not nearly the kind of conduct that you, as opposed to
the grand jury sitting in the District of Columbia, should consider.

Mr. WILENTz. Yes, | think that unless this misconduct rises to
the level of an assault on our fundamental political system that
they are not impeachable, even if every one of the charges is true.
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I think, however, that the argument that we must impeach the
President for symbolic reasons, that somehow this misconduct rep-
resents a breach in the seamless web of justice, is, too, nonsense.
What it does is to confuse the process of impeachment with what
our legal system is for, our system of courts. We try crimes in
courts. We do not impeach people over mere crimes. That is a fun-
damental constitutional principle. It has been lost amidst all of this
talk of symbolism.

Mr. Beer. | couldn’'t improve on what my colleagues have said,
but I will say it again. The thing to focus on is—

Mr. SENSENBRENNER. Professor Beer, could you please turn the
microphone on so the court reporter can catch your words?

Mr. BEer. | couldn’'t improve on what my colleagues have said.
I will repeat it and say that the thing to do is to focus on the mean-
ing of the word impeach, which means remove from office. It tends
to—it is said so much, it tends to lose its power. But when you say
these things, even as Nick Katzenbach has said, even if the Starr
charges are true, they don’t begin to outweigh the enormous dam-
age of removing a President.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Texas, Mr. Smith.

Mr. SMITH. Thank you, Mr. Chairman.

Mr. Chairman, under this process of ours, we inevitably have, |
think, two sides, and each side feels strongly about representing
their client.

In this case we have individuals who feel strongly that the Presi-
dent did not commit an impeachable offense. We have other indi-
viduals who feel just as strongly that his wrongful actions did
reach that level.

If the system is functional, and | believe that it is, what we all
hope is that the truth is going to shake out.

Mr. Craig, my first question is this, you have admitted in your
statement that the President did make, you call them, | think, eva-
sive and misleading statements.

Have you ever counseled the President to go before the American
people and tell the whole truth and nothing but the truth, which
is to say forget about the polls—in fact, it is likely that the White
House conducted a poll to find out generally what you ought to say
today—but forget the polls; forget the partisan politics; and no mat-
ter how much it hurts, level with the American people and tell the
whole truth?

Mr. Craic. Well, Congressman, let me just say that he has ac-
knowledged the wrongdoing. He has himself acknowledged that he
was evasive, that he misled people and that he went out of his way
to conceal his conduct—if I could just finish what I am saying.

Mr. SmiITH. Right. Mr. Craig, let me follow up on that by asking
you this question then: Does the President intend to specifically
correct any of those evasive and misleading statements that you
have acknowledged that he has made?

Mr. CraiGg. Well, I think he has gone a long way, Congressman,
when he gave that statement on August 17 in which he made the
painful admission and acknowledgment that he did, in fact,
have—
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Mr. SmiTH. Right. Mr. Craig, he also said he regretted it. It is
very easy to say you have regretted something after you have been
caught. But my question was, specifically, is he going to go back
and correct the record and correct any of those misleading and eva-
sive statements?

Mr. CraiG. Congressman, | think he has, in fact, corrected the
most central element of what he testified evasively about.

Mr. SMiTH. Okay, Mr. Craig.

Mr. CralG. That had to do with the relationship that——

Mr. SMITH. | appreciate your answer.

Mr. CraAiG [continuing]. He denied and that he has now acknowl-
edged, and he has told everybody that he was wrong in denying it.

Mr. SmMITH. Mr. Craig, | understand all of that, but you have an-
swered my question, and that is, | gather, there are no plans to go
back and correct those false and misleading statements.

Mr. Katzenbach, may | address my next question to you. | would
like to read a statement by Leon Jaworski, who was the special
prosecutor during the Nixon proceeding. And he wrote this: “The
President, a lawyer, coached Haldeman on how to testify untruth-
fully and yet not commit perjury. It amounted to subornation of
perjury. For the number one law enforcement officer of the country,
it was, in my opinion, as demeaning an act as could be imagined.”

Wouldn’t you agree with that statement, at least as it pertained
to the situation in 1974?

Mr. KATZENBACH. | am not sure, Congressman, that |1 heard ev-
erything that you said. I am inclined to think that I would agree
with what Mr. Jaworski said because | think he was saying you
can have an impeachable offense whether or not it amounts to per-
jury.

Mr. SMITH. Right.

Let me read a couple of more statements. This is a quotation
from the Lewinsky proffer: “At some point in the relationship be-
tween Ms. Lewinsky and the President, the President told Ms.
Lewinsky to deny a relationship if ever asked. He said something
to the effect that, if the two people who are involved said it didn't
happen, it didn't happen.”

And then this as well: Ms. Lewinsky has testified that on Decem-
ber 17th, 1997, when she and the President discussed her possible
appearance in the Jones case, the President told her, quote, “You
know you can always say you were coming to see Betty or that you
were bringing me letters.”

In your judgment, didn't the President’s actions amount to coach-
ing a witness to testify falsely?

Mr. KATZENBACH. As you have quoted them, Congressman, |
wouldn't think so. But | am not trying to trivialize that. If that is
true, that was the wrong thing to say.

Mr. SMiTH. | heard your answer as part of—let me state——

Mr. KATZENBACH. It does not amount to grounds for impeach-
ment.

Mr. SMITH. Let me say to you that | think 99 percent of the
American people would consider this to be tampering with a wit-
ness, which is a serious felony and might well be an impeachable
offense.

Mr. SENSENBRENNER. The gentleman’s time has expired.
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The gentleman from Virginia, Mr. Boucher.

Mr. BoucHER. Thank you very much, Mr. Chairman.

I share the view that this morning was very eloquently expressed
by General Katzenbach that the impeachment power was not in-
tended for the punishment of an individual for his conduct. He can
be punished even if he is President in the same manner as any
other citizen in our criminal courts.

The impeachment power is designed to advance the national in-
terest and to remove from office an official whose conduct is so se-
vere that he threatens the Nation.

This committee in its 1974 report in the Watergate inquiry on a
broad bipartisan basis concluded that the impeachment power can
only be used for conduct that is seriously incompatible with our
constitutional form of government or the performance of the con-
stitutional duties of the office of the President. Any other use of the
impeachment power falls short of that high standard.

I am concerned that some Members of the House may view the
application of a lesser standard as appropriate, that they may
think that the House should simply send to the Senate for trial any
charges for which there may be probable cause that an offense may
have been committed, and then leave to the Senate, as the trier of
fact, the resolution of the matter.

I would like to ask for your opinions of that view of the impeach-
ment standard, and | would also welcome your thoughts on the
gravity of the act of the House alone approving articles of impeach-
ment. In considering whether to apply a higher or a lower standard
of what conduct is impeachable, should the Members of the House
consider the harm to the Nation that House approval of articles of
impeachment will cause? Should Members consider the divisive-
ness and the polarization that will occur pending a Senate trial and
during the trial in the Senate? Should they consider the fact that
for months the Congress and the President will be diverted from
the real business of this Nation?

So there are three questions that | would pose to you. First,
should the House view its standard as probable cause or something
higher?

Second, what harms will occur to the Nation based on the House
approval alone of the articles of the impeachment?

Third, should those harms be considered by the Members of the
House in deciding the proper course on approving articles of im-
peachment given that the protection of the Nation is the ultimate
test?

And | would like to begin with Professor Ackerman.

Mr. AckerMAN. | think that the standard, so far as evidence is
concerned, should be clear and convincing evidence. This is not a
normal grand jury indictment. You are indeed correct, Congress-
man Boucher, that what you are doing is deciding whether the Na-
tion’s political attention will be diverted for a year.

In the case of a normal grand jury, there is no great public inter-
est in preventing an indictment. Here, there is a great public inter-
est in diverting—against diverting attention away from normal
poliical problems. So you are absolutely right, that the standard
has to be high; the evidentiary standard should be clear and con-
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vincing, and it is, therefore, very difficult to evaluate little snippets
of testimony without understanding the much larger context.

The second crucial point is that a vote of impeachment is itself
a terrible political precedent for the next generation or two. If this
dramatic lowering of the standard from the historical examples is
tolerated, every time we have one party, let's call them the Demo-
crats, in control of Congress, and a Republican President in the
year 2001, there is going to be an overwhelming political tempta-
tion to exploit a moment of political vulnerability for the President
to once again use a low standard for high crimes and misdemean-
ors.

Mr. BoucHER. Professor Wilentz, let me ask you, if | might, in
the time remaining, would you care to comment on the harm to the
Nation that the mere act of the House passing articles of impeach-
ment might cause?

Mr. WILENTz. | have really little to add. | mean, it is true that
it will open up the possibility for future Presidents to be subject to
harassment by Congress’ caprices if it so desires.

But also | should add that as representatives of the people, you
should be well aware that the public has shown again and again
and again that it has no stomach to watch this nauseating spec-
tacle continue. To ignore that, | think, is something that no Con-
gressman ought to do.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from California, Mr. Gallegly.

Mr. GALLEGLY. Thank you very much, Mr. Chairman.

Mr. Craig and other members on the witness panel today, thank
you for being here.

Mr. Craig, do you believe our legal system is dependent on tell-
ing the truth?

Mr. CraAIG. Absolutely. I think it is very important.

Mr. GALLEGLY. Thank you, Mr. Craig.

Do you believe that perjury represents an attack on the integrity
of our judicial system?

Mr. CralG. It certainly is not consistent with the high standards
of the judicial system.

Mr. GALLEGLY. Thank you, Mr. Craig.

Mr. Craig, on Meet the Press on Sunday, November the 22nd of
this year, just a couple of weeks ago, Tim Russert asked you, do
you believe the President, President Clinton, ever lied under oath?
And your statement was, no.

Do you stand by that?

Mr. CRAIG. Yes, sir.

Mr. GALLEGLY. Mr. Craig, you concede that the President’s testi-
mony in the Jones case was evasive, incomplete, misleading and
even maddening. How could his testimony be those things without
being a lie?

Mr. CralG. There is one element that's absolutely central to the
elements of a perjury offense, and that is an absolute intent and
knowledge that what you——

Mr. GALLEGLY. Pardon me, Mr. Craig.

Mr. CraIG. Excuse me.

Mr. GALLEGLY. Are you saying that all lies are perjurious then?

Mr. CraiGg. No, | am not. | am talking about the elements——
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Mr. GALLEGLY. We are dealing with lying, and now you are
bringing in the issue of perjury.

Mr. CrAIG [continuing]. Of specific intent.

He did not intend to help. He did not intend to volunteer. He
tried, | think, to answer accurately in a very narrow way.

You may conclude, Congressman, that he did not succeed. | can
understand what he was trying to do and how he read that defini-
tion. He may not have been successful. | think we could defend his
testimony in any court in this country.

Mr. GALLEGLY. Mr. Craig, | appreciate your assessment as a very
capable lawyer and as someone who has studied the law, | imagine,
the majority of your life. Could you please give me in as succinct
a manner as is humanly possible your definition of what it means
when you hold up your right hand and you swear to tell the truth,
the whole truth and nothing but the truth, so help you God?

Mr. CralG. It means what the words of the oath are clearly in-
tended to mean, the truth, the whole truth and nothing but the
truth.

Mr. GALLEGLY. At this point, do you believe that the President
has told the truth, the whole truth and nothing but the truth, so
help him God, to the American people?

Mr. CralG. | do not think he violated the oath knowingly when
he testified in the Jones deposition.

Mr. GALLEGLY. Do you think he has violated his oath to the
American people in telling the truth, the whole truth and nothing
but the truth?

Mr. CralG. | disagree with your sense that he did. He did not
violate his oath.

Mr. GALLEGLY. Thank you very much, Mr. Craig.

I think probably one of the problems that we are dealing within
the President’s defense today is that any reasonable analysis shows
that the President lied on several occasions in both the deposition
and the grand jury testimony.

For example, in the deposition of January 17th, the President
was asked, “Have you ever given any gifts to Monica Lewinsky?”
He answered, “I don’t recall.”

Yet, just 2%2> weeks before the deposition, President Clinton had
given Miss Lewinsky six gifts: a marble bear's head, a Rockettes
blanket, a Black Dog stuffed animal, a small box of chocolate, a
pair of joke sunglasses and a pin of the New York skyline.

The question was important because it goes directly to the issue
of a cover-up by the President and possibly his attempt to influence
the testimony of a witness.

We have all heard that the President has an extraordinary mem-
ory. However, at the same time we are expected to believe that he
does not remember giving six gifts to Miss Lewinsky just 2>
weeks earlier, and, oh, by the way, when the President gave the
gifts to Miss Lewinsky, he knew that she was on the witness list
for the Jones sexual harassment case.

Quite frankly, this is an insult to our intelligence and frankly in-
dicates that the President is still not telling the truth.

Mr. Chairman, | yield back.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from New York, Mr. Nadler.
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Mr. NADLER. Thank you, Mr. Chairman.

My question is for Professors Wilentz and Ackerman. Gentlemen,
I want to follow up sort of on what my colleague Mr. Boucher
asked about standards of proof. We have heard quotes that we just
have to see if there is credible evidence, send it over to the Senate,
let them be the trier of facts.

In my view, that simply transforms the role of the House into a
rubber stamp for the special prosecutor, just a transmission belt,
and it is incorrect.

We have also heard other comments. Special Prosecutor Smaltz,
after Mr. Espy was acquitted, said that indictment by itself is a de-
terrent to corruption, as if you seek to punish someone by indict-
ment. And a member of this committee was quoted as saying that
impeachment itself, even if not followed by conviction, even if you
know that there is no real possibility of a conviction, is a punish-
ment for misconduct, a scarlet letter, even if the Senate acquits,
and even if you know there is no possibility the Senate will, in fact,
convict.

Now, we know that the Canons of Legal Ethics say that it is un-
ethical for a prosecutor to seek an indictment if the prosecutor does
not believe that he can get a jury to convict the defendant.

Could you comment on the view that it is proper to seek an im-
peachment as a punishment for improper conduct, even if you
know or think that the evidence will not produce a conviction by
the Senate?

Mr. WILENTz. Let me start, Congressman Nadler, by quoting Oli-
ver North's attorney, Brendan Sullivan, or paraphrase him rather,
to say that Congress, or rather, the House of Representatives, is
not a potted plant. You are not just sitting here passing things
along to the Senate. To see that as your role, | think, is a violation
of your oath of office. It certainly goes towards that, your oath to
uphold the Constitution. That is what you are here for. And if you
are derelict in that, if you back off from that, out of fear, out of
desire just to get it over with——

Mr. NADLER. So it is not like a grand jury, if there is any prob-
able cause?

Mr. WiILENTZ. No. This is no more like a grand jury than an im-
peachment is like a normal jury trial. It is not. They are two dif-
ferent species.

Mr. NADLER. Could you comment on the second half of the ques-
tion?

Mr. WILENTZ. Could you remind me of that?

Mr. NaDLER. The second half of the question is the propriety of
voting for impeachment as a punishment in and of itself, and if you
think that the Senate probably will not convict on the evidence
there?

Mr. WiLENTz. Historically that just runs against the entire tenor
of what impeachment has been about. There has never been a case
where a House of Representatives has decided to move on an im-
peachment proceeding with the idea that the Senate would not con-
vict. The entire reason—I think Elliot Richardson said this every
eloquently the other day: A vote to impeach is, in effect, a vote to
remove.
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Mr. NaDLER. And briefly, Professor Ackerman and Attorney Gen-
eral Katzenbach, on the second half of that question?

Mr. AckerMAN. It is especially inappropriate when you know
that the 106th House is going to have to vote on it again. And if
there is no reason to believe that the 106th House would be willing
to vote an impeachment, this is to trivialize the impeachment proc-
ess completely.

Mr. NADLER. So you think it is improper to vote for impeachment
if you don’t think the Senate would be likely to convict?

Mr. AckerMAN. Or if the next House won't, won't confirm you.

Mr. NADLER. Attorney General?

Mr. KATZENBACH. It seems to me that nothing could be more im-
proper than to use the impeachment process as a punishment, and
that is what you are suggesting. It is absolutely clear constitu-
tionally that however bad the acts, impeachment is not a punish-
ment. It is to remove somebody from office, the President or a
judge or somebody else.

Mr. NADLER. So do you think it would be proper or improper to
vote for impeachment, even if you thought the President should be
removed from office, if you thought the likelihood the Senate would
remove him from office was nil?

Mr. KaTzeENBACH. If you met the standards, if the House met the
standards of impeachment as a high crime and misdemeanor, if
those were met and sincerely met, then | would think simply to
consider what the Senate would do might be a factor in the voting,
but not necessarily from a matter of principle.

Mr. NADLER. Anybody else want to comment on that?

Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. BEER. Again, this points to the political and constitutional
consequences. | mean, this is not just something that is happening
now. This goes on down and into the future history of the relation
of the Congress and President. It is a further attack on the separa-
tion of powers, this entire precedent. | entirely agree with what my
colleagues said.

Mr. NaDLER. Thank you very much.

Mr. SENSENBRENNER. The gentleman from Florida, Mr. Canady.

Mr. CaNaDY. Thank you, Mr. Chairman. | want to thank the
members of this panel for being here today.

I will candidly state that with the exception of Professor Acker-
man’s argument concerning the procedural status of the resolution
of impeachment passed by this House, | didn't find any new argu-
ments advanced with respect to the grounds for impeachment or
the proper circumstances for impeachment, but | appreciate your
being here.

I want to say something about that issue, but before 1 do that,
I want to also thank Mr. Craig for indicating that we will soon be
receiving an exhaustive defense in writing of the President’s con-
duct that's set forth in the record. And I am not going to dwell on
that, but I do want to ask one question, which just stands out to
me, of Mr. Craig.

Mr. Craig, in the President’s deposition last January, he was
asked this question: “At any time, were you and Monica Lewinsky
alone together in the Oval Office?”
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He answered, “lI don't recall.” He gave kind of an extended dis-
cussion there about working on the weekends, in which he indi-
cated to me, “it seems to me she brought things to me once or twice
on the weekends.”

There was then a follow-up question: “So | understand your testi-
mony is that it was possible then that you were alone with her, but
you have no specific recollection of that ever happening?”

Answer from the President: “Yes, that's correct.”

Now, Mr. Craig, is it your position here today, on behalf of the
President, that when the President gave those answers in the depo-
sition, he was telling the truth?

Mr. CralG. That's correct, Congressman. He answered the ques-
tion that it was possible that he was alone with her. This is in the
civil deposition. So the description that | gave of that civil deposi-
tion is accurate. It was evasive; it was misleading; he tried to be
narrowly accurate, but, Congressman, he did not violate his oath.

Mr. CaNADY. Mr. Craig, let me just say this: | read it. It is here
in writing. | believe this is an accurate transcription of what took
place. This is in the public domain. It seems to me that the Presi-
dent unequivocally denied that he had any specific recollection of
being alone with Miss Lewinsky. And for you to contend today that
that is truthful | think is not credible. That's just an observation.

There are other questions about other parts of the record that |
am sure we will focus on as we move forward with this, but I must
candidly state that | don’'t see how anyone in this country could be-
lieve that that was a truthful answer in light of all of the evidence
that is before us.

Let me address the issue about the standards for impeachment,
and | think it is important that all of us acknowledge that not all
criminal acts are impeachable. No one here contends that.

We also understand that impeachment should not be for trivial
matters. Impeachment, we all understand, is a grave step to take.
And, yes, | believe, and | believe most of the members of the com-
mittee understand, that we need more than probable cause to move
forward with an impeachment. We need convincing evidence. But
I believe that on the record before us, we have convincing evidence
of a pattern of lying under oath and obstruction of justice. | can't
detail that here, but | believe that's in the record, and we will dis-
cuss that. | think we need to look at the effect of such conduct on
the system of government.

I refer back to the report of the committee in the Nixon inquiry.
It said, the emphasis has been on the significant effects of the con-
duct undermining the integrity of office, disregard of constitutional
duties and oath of office, arrogation of power, abuse of govern-
mental process, adverse impact on the system of government. | be-
lieve that there is a convincing case here of such an adverse im-
pact.

Let me quote, finally, Chief Justice Jay, who delivered the follow-
ing charge to a grand jury. He said, “independent of the abomi-
nable insult which perjury offers to the Divine Being, there is no
crime more extensively pernicious to society. It discolors and poi-
sons the streams of justice, and by substituting falsehood for truth
saps the foundations of personal and public rights.”

He goes on to say——
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Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. CANADY. Thank you.

Mr. SENSENBRENNER. The gentleman from Virginia, Mr. Scott.

Mr. ScoTT. Thank you, Mr. Chairman.

Mr. Chairman, earlier this morning I mentioned a motion that
I would like to introduce. The motion would have been, had it been
in order, that 1 move that the committee establish a specific scope
of inquiry prior to the White House’s rebuttal of still undefined al-
legations. If it shall be necessary to expand the scope of inquiry,
then such expansion shall be permitted by majority vote of the
committee.

In addition, once specific allegations of inquiry have been des-
ignated, the committee shall hear from witnesses with direct
knowledge of these allegations before it considers any articles of
impeachment.

When that is in order, Mr. Chairman, | would like to introduce
that.

But in the meanwhile, | would like to ask Mr. Craig whether or
not he has been given a list of allegations, noting that Mr. Starr’'s
original report had 11 allegations, he came back with 10. Mr.
Schippers, the Republican counsel, came up with 15; our Demo-
cratic counsel came up with three. Kathleen Willey has been men-
tioned as a possible scope. Campaign finance reform was in one day
and out the next. Insult by the virtue of the response to the 81
questions has been mentioned as an impeachable offense, or lack
of candor.

Do you have a list of the allegations that you are responding to?

Mr. Cralic. We do not, Congressman. And may | just say one
thing about that problem, which | think has been highlighted by
what Congressman Canady just did. Particularly when allegations
are being made about perjury, it is very important to particularize
what the false statement is or what the alleged testimony is that
is perjurious. And if this committee is going to be considering those
kinds of articles, it would be of benefit to the world as well as to
this individual, trying to serve the purpose of a defense lawyer, to
know precisely what it is that the President said in the grand jury
that is supposed to be perjurious. This is the way, in fact, it is the
common pleading way, that you deal with indictments for perjury
or allegations of false testimony.

Mr. ScoTT. Okay. Much has been said about 17 boxes of mate-
rial. It is my understanding that you have been given access to
about a third of that material. Is that right?

Mr. CralG. | think we have been given some access, yes.

Mr. ScoTT. But not entirely?

Mr. CralG. We are not allowed to take notes or to make copies.

Mr. ScoTtT. Okay. Mr. Ackerman, you indicated—I think you ac-
knowledged in your testimony that there is precedence for carrying
over impeachments from one Congress to the next. Is there any
question about the need to appoint managers by the House in the
new Congress? Is there any question about that aspect of it?

Mr. AckeErRMAN. There is only one case of carrying over in the
last 65 years. That's the Hastings case. The previous carry-overs
are the trial of Pickering in 1804, which is the high point of no due
process throughout the entire—this was the worst possible prece-



70

dent in the history of the United States. And then there was Judge
Louderback, | think it was in 1933, which was just before the 20th
amendments—this was sort of the final revenge of the lame duck
Congress. So there is only one case.

Mr. ScoTT. The question is is there any new question that the
new House would have to appoint managers?

Mr. AckerRMAN. Absolutely. And in the Hastings case, the new
House appointed managers. So there is absolutely no precedent for
holding over the managers appointed by one House to the new
House.

Mr. ScoTT. The other question | have is | would like to ask, I
guess, Professor Wilentz, the title of the offense has been men-
tioned as the impeachable offense. Can you comment on why the
title of the offense should not be used as the measure of whether
it is an impeachable offense but the underlying behavior?

Is perjury an impeachable offense? Usually it is perjury, because
you lied about bribes and things like that, that we ought to be look-
ing at?

Mr. WILENTZ. Under some circumstances, perjury is plainly an
impeachable offense.

Mr. ScoTT. How do you measure—rather than the title, what do
you look to to determine whether it is an impeachable offense?

Mr. WiLENTZ. When it goes to a fundamental assault on political
institutions. When it goes to, as Mason said, in the Constitutional
Convention, when it is a crime against the state. That is the spirit
of the Constitution, as well as the letter.

Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. ScoTT. Without that, it is not an impeachable offense?

Mr. SENSENBRENNER. The gentleman from South Carolina, Mr.
Inglis.

Mr. INGLIS. Thank you, Mr. Chairman.

Mr. Craig, you said in your testimony that you would address the
factual and evidentiary issues directly today and tomorrow. You
haven't done that yet. I hope we have got more to come. | under-
stand that what you are talking about here today, in this panel,
is the standards of impeachment, but as some of my colleagues
have pointed out, there is nothing new here, nothing new at all, ex-
cept possibly Professor Ackerman’s statements. So we have heard
all the rest of this before.

Now | think you have raised a level of expectation, and now I
am counting on you to meet that over the next—today and tomor-
row. You need to meet that expectation. It is very unusual for the
White House spin operation to go out there and set up expectations
they can't fulfill. Usually they do it the opposite. So you have now
established a very high expectation that | am going to count on you
to meet.

Now, you also said in your testimony that the President, if we—
you are asking us to believe this, that the President has insisted
and personally instructed his lawyers that no legalities or tech-
nicalities should be allowed to obscure the simple moral truth that
his behavior in this matter was wrong.

Mr. Craig, did the President lie about never being alone in the
Oval Office with Monica Lewinsky?



71

Mr. Cralg. Congressman, | have made a distinction between
what was morally wrong and what was——

Mr. INGLIS. No, no, Mr. Craig. Answer that question. This is
what—Ilet me give you a little bit further background now.

Mr. CRrRAIG. Yes.

Mr. INGLIs. This is a question put to the President in the deposi-
tion. And | understand you are drawing a distinction, a technical-
ity, a nicety, as you said, between grand jury and deposition. So let
me be absolutely clear, we are talking here deposition.

Paula Jones’ lawyer asked the question: At any time were you
and Monica Lewinsky alone together in the Oval Office?

The President’s answer: | don't recall. And then he goes on.

Now, corroborating evidence in Ms. Lewinsky'’s evidence indicates
that there were eight occasions when the President and Monica
Lewinsky had sex in the Oval Office.

I ask you again now: Did the President lie when he said, | don't
recall?

Mr. CralG. Congressman, he goes on in that same passage to tes-
tify that it was possible, in fact, that he was alone. So the charac-
terization of the testimony that he never was alone or he didn't re-
call is not accurate. The characterization that you just gave to it,
and that Mr. Starr gave to it, and that the referral gave to it is
not an accurate characterization of the President's testimony in
that deposition.

Mr. INGLIS. You know, | am reading the whole thing, and | don't
see what you are talking about. It seems to me that you are relying
on these technicalities.

Now, Mr. Craig, did he lie to the American people when he said,
I never had sex with that woman? Did he lie?

Mr. CralG. He certainly misled and deceived.

Mr. INGLIS. Wait a minute now. Did he lie?

Mr. CraiG. To the American people, he misled them and did not
tell the truth at that moment.

Mr. INGLIS. So you are not going to rely—the President has per-
sonally assisted you, | understand, instructed—has assisted and
personally instructed you, | suppose, that no legalities or technical-
ities should be allowed to obscure the simple moral truth.

Did he lie to the American people when he said, | never had sex
with that woman?

Mr. CrAIG. You know, he doesn't believe he did, and because of
the—may | explain, Congressman?

Mr. INGLIS. He doesn't believe that he lied?

Mr. CralG. No, he does not believe that he lied because his no-
tion of what sex is is what the dictionary definition is. It is, in fact,
something you may not agree with, but in his own mind his defini-
tion was not—

Mr. INGLIS. Okay. | understand that argument.

Mr. CralG. Okay.

Mr. INGLIS. This is an amazing thing, that you now sit before us
and you are taking back all of his apologies.

Mr. CrAIG. No.

Mr. INGLIS. You are taking them all back, aren’t you?

Mr. CrAIG. No, | am not.
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Mr. INGLIS. Because now you are back to the argument—there
are many arguments you can make here. One of them is he didn't
have sex with her; it was oral sex, it wasn't real sex. Now, is that
what you are here to say to us today, that he did not have sex with
Monica Lewinsky?

Mr. CralG. What he said, to the American people was that he did
not have sexual relations. And | understand you are not going to
like this, Congressman, because you will see it as a technical de-
fense or a hairsplitting, evasive answer, but sexual relations is de-
fined in every dictionary in a certain way, and he did not have that
kind of sexual contact with Monica Lewinsky.

Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. CralG. Let me just finish. So did he deceive the American
people? Yes. Was it wrong? Yes. Was it blameworthy? Yes.

Mr. SENSENBRENNER. The gentleman’s time has again expired.

The gentleman from North Carolina, Mr. Watt.

Mr. WATT. Thank you, Mr. Chairman.

My colleagues, the last three Republican colleagues on the com-
mittee, Mr. Gallegly, Mr. Canady and Mr. Inglis, have asked a se-
ries of questions about whether the President lied or misled or
didn’t lie or mislead.

What | would like to find out from Mr. Katzenbach, Professor
Ackerman, Professor Wilentz and Professor Beer is even if you as-
sume that everything that they said was correct, that the President
did, in fact, lie on those occasions, would it be an impeachable of-
fense?

Mr. KaTzenBAcCH. Congressman, my answer would be that it
clearly would not because of the nature of that lie. That seems to
me to be the view that the American people take, and it is the view
that I would take.

Mr. WATT. Professor Ackerman.

Mr. ACKERMAN. Impeachment is the ultimate weapon of the peo-
ple’s representatives against an executive out of control. 1 do not
believe that this evidence is evidence of an executive out of control,
assaulting our basic liberties.

Mr. WATT. Professor Wilentz.

Mr. WILENTz. We have answered this question on various occa-
sions. | am happy to answer it again. Even if President Clinton did
all of the things that have been alleged, the worst of them, they
do not rise to the level of impeachment. They may rise to the level
of crimes for which our court system is set aside to prosecute.

This procedure has other meanings, other purposes, and to con-
fuse the two is to violate, | believe, the spirit of the Constitution.

Mr. WATT. Professor Beer.

Mr. BEer. That was my point also. | think the legal case is ter-
ribly weak, but even if it were true, it would have to be taken in
consideration—in the context. | think that is what we have tried
to call attention to, that impeachment means remove; it means
eliminate this administration. It means holding the record and the
promise of this Presidency at naught, and | think that in that con-
text, if you balance the pluses and the minuses there, overwhelm-
ingly there is no reason to remove this President from office. That's
the point to keep. And to do so, it would severely damage the
democratic process.
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Mr. WATT. Professor Beer, | think you have hit on something in
your testimony that is not very exciting in the public context to
talk about, but I think is extremely important. And that is the dif-
ference between a parliamentary form of government and a demo-
cratic form of government, which we have, or a constitutional form
of government, which we have.

I wonder if you could elaborate on that distinction and the impli-
cations that that distinction has in this context.

Mr. BEer. | am so glad you asked me that, because it does need
to be said. The crucial thing in the separation of powers is that
each of the offices, the legislature and the executive, is directly re-
sponsible to the voter. That's the point. In a parliamentary system,
there is an intermediate body, namely the Parliament, and that
makes it quite different.

I mean, therefore, when the legislature acts against the executive
in our system, it is, so to speak, taking the place of the basic rela-
tionship, which is one directly between the President and the peo-
ple. And it has to, therefore, act with a special caution and look at
the whole record, and put itself in the place of the people, and try
to judge as they would judge.

Mr. WATT. Thank you, Mr. Chairman. | yield back the balance
of my time.

Chairman Hype [presiding]. | thank the gentleman.

The gentleman from Virginia, Mr. Goodlatte.

Mr. GoobLATTE. Thank you, Mr. Chairman.

Professor Wilentz, last week, Harvard Professor Alan Dershowitz
testified under questioning before this committee that perjury be-
fore a Federal grand jury, if proven, would be an impeachable of-
fense. Do you agree with Professor Dershowitz that perjury before
a Federal grand jury, if proven, would be an impeachable offense?

Mr. WILENTZ. | am not sure that | would, actually.

Mr. GoobLATTE. Let me ask you this: | think the prevailing opin-
ion is—

Mr. WILENTZ. May | add, though, that I am not sure that it
wouldn't be, either. It depends on the character of the offense, et
cetera.

Mr. GoobLATTE. All right. Let’s accept that.

What about perjury that would, if the President were subject to
prosecution and imprisonment while President, result in his im-
prisonment?

Mr. WILENTZ. You mean, an offense—well, any offense might in-
volve imprisonment.

Mr. GoobLATTE. Yes. And if the President of the United States,
like an ordinary citizen, could be prosecuted and, if convicted, in-
carcerated, would you then think it appropriate for the Congress to
remove the President from office while he is in prison, to use the
impeachment power for that purpose?

Mr. WiLeNTz. | think it would be an improper use of the im-
peachment power.

Mr. GoobLATTE. You would leave him in prison as the President
of the United States?

Mr. WILENTZ. The President of the United States would be tried
for—by my understanding, would be tried for that crime after he
left office. That's the point of that.
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Mr. GoobLATTE. Now, there is also a prevailing opinion that a
President of the United States can exercise the power of pardon on
himself.

Mr. WiLeNTz. | would defer to a lawyer on that one.

Mr. GoobLATTE. All right. Well, if the President can indeed exer-
cise that power, and | think the language in the Constitution would
support that argument because with regard to pardons, Article 11
says, have the power to grant reprieves and pardons for offenses
against the United States, except in cases of impeachment. There-
fore, if the President has the power to pardon himself, and the pre-
vailing opinion is that he cannot be prosecuted until after he leaves
office, your position regarding the responsibility of this committee,
with regard to use of the impeachment power, when the President
commits a serious offense that could result in his incarceration if
he could be incarcerated, is to say that the President of the United
States is above the law?

Mr. WiLeENnTz. No. There has to be a distinction, which | have
been trying to get across to the committee and to everyone else, be-
tween impeachment and crimes and being tried for crimes. There
are two distinct processes.

Mr. GoobLATTE. Certainly they are, but the Constitution con-
templates that with the power of pardoning, that obviously the
President could be removed for crimes, because it says that he can't
exercise that power in cases of impeachment.

Mr. WiLeNTZz. Well, I am going to defer to my lawyer friend over
here.

Mr. GoobLATTE. Before we go on to Mr. Ackerman, let me just
say to you, sir, that you have made this novel argument that the
Senate cannot continue with this action unless the 106th Congress
votes out additional articles of impeachment; that while | appre-
ciate your making the argument, and while you have acknowledged
that it is a moot argument because this committee can act, and we
don’'t know what action the 106th Congress will take or what the
Senate will take, that your statement is based on absolutely no his-
torical precedent, because every single precedent available to this
committee is exactly to the contrary, both—not only in the 19th
century, but you cite as a basis for changing that precedent the
20th amendment to the Constitution.

I have the 20th amendment here before me, and there is abso-
lutely nothing in the 20th amendment which indicates that the
precedents of the 19th century would be changed. And in fact, after
that amendment was adopted, the Congress in the late 1980s in
the Alcee Hastings case, the Senate, receiving the articles of im-
peachment in one Congress, conducted the trial in the next Con-
gress, without the House of Representatives enacting or adopting
or sending to the Senate new articles of impeachment.

So there is absolutely no constitutional foundation for your argu-
ment.

Mr. ACKERMAN. May | answer that question, Mr. Chairman?

Mr. GOoDLATTE. Yes, please.

Mr. AckerRMAN. In the last 65 years, since the passage of the
20th amendment, there have been no lame duck impeachments. Of
course, there are no precedents because Congress has acted with
restraint for the last 65 years.
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Mr. GoobLATTE. Reclaiming my time, that is absolutely incorrect
with regard to the Judge Hastings impeachment——

Mr. ACKERMAN. Because he is impeached by a normal Congress.

Mr. GoOobDLATTE. Because articles of impeachment were passed in
one Congress and tried in the second Congress.

Mr. ACKERMAN. Hastings was impeached by a normal Congress
in the month, | think, of August or something of this kind; not
after an election. This is the first time since the 20th
amendment——

Mr. GoobLATTE. It was still a new Congress,

Mr. ACKERMAN.

Chairman Hype. The gentleman’s time has expired.

Mr. GoobLATTE. Overturned the results of the previous Con-
gress.

Chairman Hybpe. The gentleman’s time has expired.

The gentlelady from California, Ms. Lofgren.

Ms. LorFGREN. | appreciate the panel’'s report today, and I am
mindful, once again, of the severe gravity of this matter. And al-
though some of the questions today have been about details of sex-
ual activity that I think we all find embarrassing, underlying that
kind of embarrassing discussion is the very real prospect, | would
say the likelihood, that this committee may vote for articles of im-
peachment and that the House of Representatives may also vote
articles of impeachment. And | think many in the country are not
aware of that.

I just came in from California last night, and people at home,
many of them, were asking, “well, when is this going to be wound
up?” They thought it was over, and people are busy getting ready
for the holidays. So | think this hearing today is very important in
terms of informing not just the committee and the House, but the
American public that something is actually happening.

Now, | think your report matches what the Founding Fathers
had in mind, what Mason and Madison meant, that impeachment
is a remedy for the Nation. For the well-being of the Nation is, in
fact, what we need to be considering.

And I am also mindful that impeachment trials take a long time.
The trial of Andrew Johnson took 3 months, and that was before
television. It would take even longer today. The Chief Justice must
preside, and | have been thinking that if we proceed with this trial,
will that mean that the Supreme Court wait to hear any cases for
a period of 6 months or more? Will all of government be gridlocked?

So as we measure the threat of this alleged conduct to the coun-
try and whether it meets the constitutional standard for impeach-
ment, is it appropriate to also measure the impact of a trial on the
well-being of our Nation?

Now, | have a question for Mr. Katzenbach. I am from Silicon
Valley, and the venture capitalists who spoke to me last week
when they found out that this was proceeding were extremely con-
cerned and alarmed about the potentially severe economic impact,
in their view.

You were the senior vice president for IBM, | think their senior
legal advisor, for many years. | have the IBM research division in
my district, and the disk drive division. Can you give us some in-
sight for what the implications for an impeachment trial might be
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for the economy? | am of course especially concerned about high
tech, but not just that.

Mr. KATzZENBACH. Let me say two things, Congresswoman
Lofgren. I think your point——

Chairman Hype. Would you move the microphone over.

Mr. KATZENBACH. Sorry, Mr. Chairman.

Chairman HybEe. Thank you.

Mr. KaTzeNBACH. | think your point about what kind of agony
and disruption that you put the country through, if there is an im-
peachment process, simply underlines what 1 think members of
this panel have been saying with respect to the importance of the
definition; not whether or not the President had sex or lied about
it, but what it does as far as the government is concerned.

On your second question, the people involved in business and the
stock markets and so forth want certainty, and | can think of noth-
ing much worse than pushing them into an uncertainty that would
go on for some period of time while we rehearsed what has been
rehearsed a dozen times already, and | would think that that
would be a consideration, as the first points were that you made,
in terms of how serious, in terms of the public will, is the conduct
of the President? Is it so serious that he must be removed from of-
fice and we go through the long process of a potential conviction,
a trial and a conviction in those circumstances?

It was set up that way because of the importance that was at-
tached to the idea in our system of removing the President.

Ms. LoFGREN. So if I may, would you then say it is not inappro-
priate to weigh that there may be implications for the stock mar-
ket? Should we consider that our economy, especially high tech, is
oriented towards exports, and that might fall apart, in the bal-
ancing of whether to move forward?

Chairman HyDE. The gentlelady’s time has expired.

Ms. LoFGREN. Could the witness answer yes or no?

Chairman Hybpe. The gentleman from Indiana, Mr. Buyer.

Mr. BUYER. Thank you, Mr. Chairman.

I have several questions. Let me ask each of the witnesses, how
much notice did you have that you would be here testifying today?

Mr. KaTtzenBacH. | had about 48 hours, something of that kind.

Mr. ACKERMAN. Saturday morning.

Mr. WILENTZ. Saturday.

Mr. BUYER. And Saturday?

Mr. BEER. Monday, | think yesterday.

Mr. BuveR. Yesterday you received notice that you would be a
defense witness for the President?

Mr. BEER. Yes.

Mr. BuYEr. And who contacted each of you?

Mr. KATZENBACH. | was contacted by the gentleman to my right.

Mr. ACKERMAN. Mr. Craig.

Mr. WiLENTZ. Mr. Craig.

Mr. BEer. | am sorry. It was Sunday afternoon, but | was at
such a huge cocktail party that | had to—that I had to call Mr.
Craig back Monday morning to find out what it was about.

Mr. BUYER. Were you invited to the cocktail party?

Mr. BEER. | would have loved to have had you there.

Mr. WiLENTZz. He gave the party.
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Mr. BUYER. Oh, you gave it.

All of you are here, it appears, hastily called, to defend the Presi-
dent. When the President spoke to the American people on August
17th, some of the President's comments in his attacks of Judge
Starr were not taken very well by the American people. So | view
these witnesses as if the President were here speaking; this is his
position; this is his defense in this case.

And one of them has come here and said that if there are Mem-
bers of the 105th Congress who, based upon the reading of the law
and the facts, believe that the President’'s conduct rises to the level
of impeachment, then we are zealots, fanatics and cowards.

Now, that type of name-calling by the President’'s defense is dis-
appointing and demeaning to this proceeding.

Earlier, Mr. Craig mentioned about the witness tampering, and
said that at the time—there was some questioning by Mr. McCol-
lum with regard to Betty Currie, and Mr. Craig said, well, she was
not on a witness list, nor was there a proceeding at the time.

I have Title 18, section 1512 here, and | am sure that you also
have read it. This criminal statute very clearly says that for the
purpose of this section, an official proceeding need not be pending
or even about to be instituted at the time of an offense; very clear.
So | would just disagree with your reading of the law here.

I would also note, and | would like for you to comment on this,
I believe that in my reading of the facts here, Mr. Craig, that the
President endeavored to influence testimony of subordinates whom
he knew to be potential witnesses in a Federal criminal investiga-
tion, systematically lying to them with the intent that they would
relay these falsehoods to the Federal grand jury.

One was John Podesta, who testified before the grand jury on
January 23rd, that the President volunteered information to him
concerning Ms. Lewinsky, even though he had not asked for that
information. Specifically, the President told him that he had not
had sex with Miss Lewinsky. Mr. Podesta also said that the Presi-
dent told him when Miss Lewinsky came to the White House, after
she left her employment there, she came to see Miss Currie; that
Ms. Currie had always been present or nearby. Mr. Podesta testi-
fied that he believed the President.

Mr. Podesta testified also to the grand jury that he was present
in the Oval Office on January 21st, together with Erskine Bowles
and Sylvia Matthews, when the President told the three of them,
quote, I want you to know that | did not have sexual relationships
with this woman, Monica Lewinsky. | did not ask anybody to lie,
and when the truth comes out, you will understand, end quote.

Mr. Bowles testified to the grand jury the President made these
statements and that he believed the President.

Sidney Blumenthal testified before the grand jury that on Janu-
ary 21st, the President relayed a conversation that Mr. Clinton had
with Dick Morris in which Mr. Morris speculated that President
Nixon could have survived——

Chairman HyDpE. The gentleman’s time has expired.

The gentlelady from Texas, Ms. Jackson Lee.

Ms. JAcksoN LEE. Welcome back, Mr. Chairman. Thank you very
much.
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Let me state on the record that 1 am sure my time will expire
before | have had the opportunity to fully address the panel and
to determine information that | think is vital.

However, might | just simply say and raise my continuing objec-
tion to the limited time that the President has had to present his
case, and say as well to the panel that | appreciate, | think it
might have been the esteemed Mr. Katzenbach or Mr. Ackerman,
who have noted that this is a process of completeness, this is a
process in which we have the ultimate act, the removal of a Presi-
dent. So there is a, in quotes, prosecutorial process of which we in
the House sit, and there is then the trial process. So it is as a
whole. And you cannot bifurcate and separate one process from the
other.

Let me just note that under the Rodino committee, there were
17 days of hearings, some in executive session. Mr. St. Clair had
2 days for an opening statement. And likewise, let me also note
that he was able to examine and cross-examine the witnesses.

As Professor Beer has indicated, | hope that we do not fall to the
idea that impeachment is a suitable activity for party politics.

With that, let me ask a series of questions that I will apologize
for their brevity, asking you to be brief because of the nature of the
time.

It is important for me, Mr. Craig, and | realize that I will have
an opportunity to query Mr. Ruff—if you would just give me a yes
or no answer, | would appreciate it simply because | realize that
I will be more pointed with Mr. Ruff. First of all, I think we can
acknowledge that the President has misled the American people.
He said it. It has been said, and it has been noted.

Do you so note today?

Mr. CRrAIG. Yes. Yes, ma'am.

Ms. JAcksoN LEe. Do you also note as well that you have an un-
derstanding, when we talk about fact witnesses—and let me also
say that as we sit as a prosecutorial body, as the Rodino committee
sat, they called witnesses, in essence, to present their case. Since
the movers in that instance were Democrats who moved for the im-
peachment of the President, they presented fact witnesses. In this
instance, | would assume the movers of this action, the Repub-
licans, would have likewise presented fact witnesses, and tragically
they are redundant in their accusations of who has called fact wit-
nesses, but yet they have called none, and | don't understand that.
But | will ask you the question: Do you have knowledge that Ms.
Lewinsky had a diary?

Mr. CraAIG. | understand that she did.

Ms. JacksoN Lee. Do you have any knowledge of whether the
President maintained a personal diary with his reflections, impres-
sions and comments?

Mr. CraAIG. | am unaware of any such document.

Ms. JAcksoN LEE. Is it your understanding that a diary that Ms.
Lewinsky had may have her reflections, impressions and com-
ments?

Mr. CralG. | would suppose that, yes.

Ms. JAcksoN LEE. In the grand jury proceedings, as | under-
stand, Ms. Lewinsky had such documents, and the American people
who have not viewed the grand jury proceedings as they are now



79

viewing this really have never been inside of grand jury proceed-
ings. It is interesting that the grand jurors today have been silent
on any indictments, but as we know the information there was
questioning and determination of credibility of the witnesses. It is
also my understanding that in that instance, Miss Lewinsky could
refer to her impressions and announcements and characterizations
in that particular proceeding.

You can just simply answer, in the grand jury I assume a wit-
ness can refer to documents that they might have?

Mr. CralG. | think she testified twice in front of the grand jury
and was interviewed by agents of the Office of Special—of the Inde-
pendent Counsel many, many times—perhaps 19 times.

Ms. JAacksoN LEE. And may have had the opportunity to refer to
her documents?

Mr. CRAIG. Yes.

Ms. JAcksoN LEe. With that in mind, Mr. Chairman, 1 would
simply say you have here a question of the ability to determine
credibility of witnesses, where one has been able to refer to written,
line-by-line definitions and characterizations; where another wit-
ness such as the President may have had to rely upon his recollec-
tion. Again, we go to the point of the whole question of credibility
of witnesses.

Ms. Tripp, are you familiar with a Linda Tripp, Mr. Craig?

Mr. CrAIG. Yes, Congresswoman.

Ms. JacksoN LeEe. Do you have any knowledge of a personal ven-
detta against Ms. Tripp that might have caused any actions on that
person’s part to protect herself?

Can | hear you more loudly, sir?

Mr. CralG. | know of no such vendetta, Congresswoman.

Chairman Hype. The gentlelady’s time has expired.

Ms. JACKSON LEE. As | noted, and | hope that one day——

Chairman HypEe. The gentleman from Tennessee, Mr. Bryant.

Mr. BRYANT. Thank you, Mr. Chairman.

As a reminder to all who might be watching this, we have had
a number of other professors from the history area, as well as law
professors, who have disagreed with you gentlemen and your opin-
ions that these types of conduct are impeachable offenses. As a
matter of fact, Mr. Dershowitz last week said that lying before a
grand jury, in his opinion, was an impeachable offense.

I might also bring up this 400-signature letter that has been al-
luded to earlier, and in fact one of you gentlemen had written the
introduction to that, saying this was about historians speaking as
historians. Well, one of your colleagues, in fact two of your col-
leagues have the opposite view of that, and they say that this 400-
signature statement is nothing of the kind; rather, it is an impos-
tor. It places the stamp of professional scholarship on what is, at
best, a purely partisan political tract. The only interesting question
it raises is whether those responsible should be merely censured or
impeached and removed from their professional chairs.

One of you mentioned that were we to, quote, “lower the stand-
ard for impeachment for such minor things as obstruction of justice
and perjury, that the landscape would be littered over the last two
centuries with impeached Presidents.” But | don't recall any Presi-
dent ever being charged with perjury, lying under oath to a grand
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jury. I don't recall any President ever being charged with obstruc-
tion of justice, tampering with witnesses and these kinds of things,
such as this President has.

And in reference to the two professors I mentioned a moment
ago, they make, | think, a very strong statement that is contrary
to the fact that we seem to be lowering the standards for impeach-
ment according to some of your opinions. They say that we would
set precedent. That we would establish that Presidents who commit
these crimes—Iet’s talk about the President now—against the sys-
tem of law that they are sworn to faithfully execute, will not be
permitted to continue in office.

If we don’t impeach, in other words, do we really want to be at
the mercy of future Presidents who believe otherwise? So | think
there is definitely a two-sided coin here.

And | want to ask Mr. Craig a couple of questions, | guess, while
I have got some time.

You are an attorney?

Mr. CRAIG. Yes.

Mr. BRYANT. You represent the President?

Mr. CRAIG. Yes, Sir.

Mr. BRYANT. And as an attorney, you are bound by the applicable
codes of professional ethics, and as an officer of the court you would
be called on to preserve the court’s integrity, would you not?

Mr. CralG. That is correct, your Honor.

Mr. BRYANT. With that in mind, | want to ask you, what do you
believe is the difference between willful lying to a Federal judge or
grand jury and willfully misleading a judge or Federal grand jury?

Mr. CraiG. | think the criminal justice system is special. | think
a grand jury investigation, there is a gravity——

Mr. BRYANT. Okay. Could you be specific, though?

Mr. CRrAIG. You asked me about the difference between a civil
deposition where a Federal judge is presiding over a civil deposi-
tion? | may not understand the question, but | thought you asked
me the difference between——

Mr. BRYANT. What is the difference between willfully lying and
willfully misleading? You seem to make a distinction there.

Mr. CraiG. I am making a distinction between the grand jury as
opposed to the civil case. Is that not the question you are asking?

Mr. BRYANT. No.

Let me be as simple as | can. | am asking you what is your dif-
ference between willfully lying, which | understand to be perjury,
and willfully misleading?

Mr. CraiG. | think that perjury is a word of art. It has defini-
tions in the statute. It has elements of an offense that must be
proven before a crime has been established, that includes a specific
intent, knowingly to present false——

Mr. BRYANT. You notice | used the adjective “willfully” and—the
adverb “willfully” in front of each of those, so the intent is there.

I understood the President intended to mislead, evade, and give
incomplete answers. He has said that. He was not going to volun-
teer information at that deposition because he felt their case was
wrong.

Mr. CrAIG. Let me just give you one example of a distinction.
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A perjury defense is complete if you can show that the answer
was specifically accurate, even narrowly accurate. And absolute ac-
curacy, even if you disagree with the interpretation, if the question
is ambiguous and there is a possible answer that can be accepted
as truthful, that is a complete defense to a perjury prosecution.

Chairman HypEe. The gentleman’s time has expired.

The gentlelady from California, Ms. Waters.

Mr. ROTHMAN. Mr. Chairman, parliamentary inquiry.

Chairman HYDE. Yes, sir?

Mr. RoTHMAN. | seem to recall when the Chair last presided over
the previous panel, and the question was——

Chairman Hvybpe. You are absolutely right. I was much more lib-
eral, and | made the announcement regarding the 5-minute rule
today because, frankly, people at your end of the table and at this
end of the table never get to ask questions. It consumes over 3
hours under the strict 5-minute rule to complete the members’
questioning.

We have a large panel considering, the entire day; and | would
like members to get a chance to ask questions.

Mr. RoTHMAN. Mr. Chairman, we ought to let the witness finish
his answer, especially, coincidentally when it is the President’s
counsel bringing his defense. It strikes me as inherently unfair
since this process started months ago, and this is a new practice
for the Chair.

May | respectfully ask that the Chair adopt its previous practice,
when the Republican majority called witnesses, to let the experts
finish their answers?

Chairman Hype. Mr. Rothman, that is unfair. | was as liberal
for witnesses, Republican or Democrat.

Mr. RoTHMAN. Yes, you were. But why not today, sir?

Chairman Hvype. Because we have a plethora, a swarm of wit-
nesses. We have a lot of members who would like the opportunity
to ask questions. And that is my way of doing it. Everyone treated
alike. You, Ms. Jackson Lee, Mr. Bryant, Mr. Barr. | am trying to
get through the day without going past midnight. So | would ap-
preciate the gentleman’s cooperation.

Mr. ScoTT. Mr. Chairman, parliamentary inquiry.

Chairman HypE. Yes, Mr. Scott?

Mr. ScoTT. Mr. Chairman, will the witnesses, at the end of the
guestions, be given an opportunity to give the answers——

Chairman HyYDE. Yes, | am trying to use my judgment. | thought
I was—

Mr. ScoTT. Mr. Chairman?

Chairman HyDE. Please, let me respond to your remark.

Mr. ScoTT. | haven’'t made the remark.

Chairman Hype. Okay. Who is next?

Mr. ScoTT. Could I make the remark?

Chairman Hype. Well, if you have a remark to make, yes.

Mr. ScoTT. Very brief.

At the end of all of the questioning, could they have an oppor-
tunity to answer some of the questions they—answers that they
might not have given because of the strict way that it is being han-
dled, so that they are given 2 or 3 minutes to go through all the
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answers they might have given after everyone has had the oppor-
tunity?

Chairman Hypk. | thank the gentleman.

Ms. Waters?

Ms. WATERs. Do you want to start my time over?

Chairman HypE. Yes, we will start your time over.

Ms. WATERs. Mr. Hyde, you are not going to like this, but since
there is so much talk about lying, | am going to read what you said
about it in 1997 when President Reagan and his top national secu-
rity advisors were accused of lying to Congress and the public
about their secret arms sales to a terrorist state, it was Hyde who
argued forcefully for a more nuanced view of lies and deception.
“Lying is wrong,” he said, “but context counts.”

So | agree with Mr. Hyde on that.

Let me just say that | think the most important thing that will
come out of this hearing today is that time that this Congress is
going to be tied up in dealing with this impeachment. | have long
since decided that the pettiness that we are dealing with does not
deserve this kind of attention. It doesn't make really a difference
whether or not it was a little bit shaded when the President talked
about being alone or the hat pin or the tee shirt. | think this Con-
gress needs to get on with the business of this country.

Mr. Hyde and members of the Republican Party told the Nation
they were going to speed this thing up. They were going to do it
quickly. They were going to hand the Nation, in essence, a Christ-
mas present and get it behind us. November 3rd elections, even
today, the polls show the American people are saying they do not
want to impeach the President.

I think the most important point that has been made here today
by Professor Ackerman is, first of all, this should not spill over into
the 106th Congress, and that the President probably, if it does, can
have a motion to quash. I am thinking about all of the new mem-
bers who will be coming on to this committee, and thank God, some
of the members of this committee will be gone. It seems to me they
will have a cause of action themselves, because it is not just a mat-
ter of what is on the floor. It is a matter of starting all over again.
Everything in the 105th Congress will be dead.

Members who will serve on the Judiciary Committee, who have
not been involved in these hearings, have a right to be involved
and to have their say; and new members should certainly make an
issue of that. So if we envision going back again in the 106th Con-
gress through the committee process, back to the floor, even to try
and get to the Senate, with a different makeup of Congress, where
some members even on the other side of the aisle will not be so in-
clined, what are we talking about in terms of a time frame?

Even if it goes on to the Senate, and they hold a trial, and the
Supreme Court will have to stop in the middle of them on a motion
to squash, and there will be motions perhaps by the members.
What are we talking about?

And what do we do, God forbid, if in fact we have to take an ac-
tion against Saddam Hussein, if in fact we have to take actions
against nations who are poised to use nuclear power?

Mr. Ackerman, let's talk about this time frame. Can we be tied
up for another year in this mess?
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Mr. AckerRMAN. Definitely. The constitutional process is com-
plex—but it is for a reason. The reason is that this is a tremen-
dously important thing. It is very rare. It is only when things are
really serious that impeachment is justified. And if a lame duck
Congress wants to impeach, it cannot expect that its judgment will
simply be accepted by the Chief Justice of the United States or the
next House of Representatives who have——

Ms. WATERs. So possibly even before they would sit in action on
the Senate, you would have a Supreme Court matter that would
have to be dealt with on a motion to quash.

Mr. Craig, do you think that is reasonable, that the President
may want to challenge that if in fact this continues? Maybe that
is an unfair question, but I am trying to get the American public
to understand this quick down-and-dirty hearing that we are sup-
posed to be doing. These articles of impeachment are not going to
be so quick.

Mr. CralGg. Congresswoman, | would only point out that the ar-
gument has meaning only in the context of the 105th actually vot-
ing articles of impeachment out. And | would just hope that wis-
dom would prevail and such articles of impeachment would not be
voted out of the House.

Chairman Hybe. Mr. Chabot of Ohio.

Mr. CHaBOT. Professor Wilentz, 1 want to quote from your open-
ing statement. You stated that any Representative who votes in
favor of impeachment, but was not absolutely convinced that the
President may have committed inpeachable offenses—not merely
crimes and misdemeanors, but high crimes and misdemeanors—
will be fairly accused of gross dereliction of duty and earn the con-
demnation of history. You stated that, and | agree with you.

Wouldn't it be fair, however, to also indicate that any Represent-
ative who votes against impeachment, but who is convinced that
the President may have committed impeachable offenses—not
merely crimes and misdemeanors, but high crimes and misdemean-
ors—will be fairly accused of gross dereliction of duty and also earn
the condemnation of history?

Mr. WiLENTZ. Absolutely.

Mr. CHaABOT. Thank you.

Over the last several weeks we have heard from many witnesses
discussing what constitutes an impeachable offense. The one thing
they all seem to agree on is that reasonable people can reach dif-
ferent conclusions. So the testimony before us today does not rep-
resent all thought on this important issue; it represents merely the
thought of this particular panel.

For example, | strongly believe that perjury is a crime against
the state and can constitute an impeachable offense. In fact, we
know that perjury was directly described as a high misdemeanor
at its inception. This has been supported by many constitutional
scholars that have testified before this very committee.

Now, because most of the witnesses before us today did not ad-
dress the facts of this case, | will turn my questions at this time
to Mr. Craig.

Mr. Craig, you have stated that you do not dispute the testimony
of Ms. Currie; is that correct?

Mr. CrAIG. That is correct.
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Mr. CHABOT. Now, the President has admitted that following his
deposition in the Jones case, he contacted Betty Currie and asked
to meet with her the following morning. According to Ms. Currie’s
grand jury testimony, the President wanted her to agree with a se-
ries of statements that he made during the meeting. Currie said
that they were more like statements than questions.

According to Ms. Currie, the President made statements like:
You were always there when she was there—meaning Monica
Lewinsky—right? We were never really alone. And you could see
and hear everything, right?

Now, Mr. Craig, isn't it true that the President was trying to in-
fluence the testimony of Betty Currie because he knew that she
might be called to give testimony in a Federal judicial proceeding;
isn't that correct?

Mr. CralG. Congressman, | have actually, | think, responded to
this question earlier before, and | disagree respectfully with your
interpretation of those events.

Let me just say that | hope you will read the document that we
are going to be submitting to you today.

Mr. CHaBOT. | certainly will read that, but don't you think that
the President, by his statement to Ms. Currie, was trying to influ-
ence her testimony; and wasn't that illegal?

Mr. CraIG. | do not. I do not believe that he was trying to influ-
ence her testimony. She was not going to testify.

Mr. CHaBOT. Doesn’t that constitute witness tampering?

Mr. CraiG. There was no witness tampering that was going on
there, Congressman. There was no proceeding that could con-
template that she was going to be called. There was no reason for
him to believe that either the OIC or the Jones people would be
calling her as a witness.

Mr. CHaBOT. Don't you think it would have been relevant, wheth-
er or not she and Lewinsky—or the President and Lewinsky, to-
gether or alone, wouldn't that be relevant to the ongoing testimony
and investigation?

Mr. CralG. Yes, but the question is whether he was tampering
with the witness, Congressman. | would urge to you raise this
again—

Mr. CHABOT. Let me just ask you one final question——

Chairman Hybe. Mr. Chabot, let him answer the question.

Mr. CHaBOT. | did, Mr. Chairman.

Mr. CraiG. | am trying to be constructive, and | am trying to be
helpful and in fact deal with the facts.

I would urge you to raise this, Congressman, with Mr. Ruff again
after you have had a chance to see all the evidence that we present
to you, that we try to explain what happened, how it happened and
how it fits into the law. | think you might well be convinced that
there could not have been any tampering of a witness here with re-
spect to Betty Currie.

Mr. CHaBoT. We will look at that with great interest, and | ap-
preciate your testimony here this morning.

I yield back.

Chairman HvpE. | thank the gentleman.

The distinguished gentleman from Massachusetts, Mr. Meehan.
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Mr. MeeHAN. Thank you, Mr. Chairman. And 1 would like to
thank each member for coming before the committee and providing
your testimony. | can imagine that given your perspective on this
matter, it can be frustrating to testify before this committee be-
cause it is a foregone conclusion that the majority of the members
of this committee on Saturday will take the incredibly historic step
of voting articles of impeachment to impeach this President. And
there is not a constitutional case that any of you can provide before
this committee that would change that. There isn't a historical
precedent that any member of this distinguished body testifying be-
fore the committee could present that could change that.

Mr. Craig, | don't think that there is a fact that is in other parts
of the testimony before the grand jury that you could present to
this committee that would change that fact. In fact, there is noth-
ing that any of the witnesses here today could say to this commit-
tee that would prevent the majority of this committee from voting
to impeach the President of the United States on Saturday after-
noon.

But your testimony is important. It is important that the Amer-
ican public understand the gravity of what we face. It is important
that the 20 to 30 Republican Members of Congress who truly have
an open mind and are weighing the gravity of what is before our
country, that they hear your testimony and see your testimony. Be-
cause the will of the American people is about to be ignored in the
hope that the people won't care enough to say anything about it.

Now, Attorney General Katzenbach, you have spoken about the
will of the American people. As of today, 65 to 70 percent of the
American people oppose impeachment, so it is hardly a surprise
that the Members of Congress who are going to vote to impeach on
Saturday have been telling us that public opinion and public con-
sensus—indeed, the public interest—play no part whatsoever in
this critically important impeachment process. Do you agree with
this perspective on the role of public consensus in the impeachment
process?

Mr. KaTzenBAacH. No, | do not, Congressman. In fact, it seems
to me unusual and very important that the American people feel
the way they feel about the office of the presidency. It is a vital
fact. And it would seem to me those who wish to ignore it might
recall a quote from Berthold Brecht, which | will paraphrase, say-
ing, Maybe we should elect a new public.

Mr. MeeHAN. Well, 1 would hope—and one of the reasons | think
your testimony is important is because | don't think—as my col-
league from California mentioned, | don’'t think Americans have
been focused on this. They think the election ended all of this, and
they think we are just going through the motions to finish this up
by the end of the year, and then we will go on with governing the
country in January. But that is not the case at all.

Mr. KATzENBACH. And indeed it should happen.

Mr. MEeHAN. And it should happen. But the reality is, this com-
mittee will vote to impeach the President on Saturday. | am struck
not by the cases where this committee or the House has a whole
decided to impeach, that is, Watergate and the Andrew Johnson
case, but also I am struck by the cases where we failed to even
commence an impeachment inquiry.
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I am talking about such examples as the Iran-Contra scandal, or
to put it in a bipartisan perspective, President Johnson’s deception
about the Gulf of Tonkin incident in 1964, both of which went to
the very core of the exercise of presidential power and at least
threatened serious consequences for the country.

Now, what does a failure to impeach in those instances tell us
about whether we should impeach this President?

Professor Ackerman.

Mr. AckerMAN. This is a central concern, because if your com-
mittee goes forward and impeaches President Clinton, the next
time the political wheel turns and we have a Democratic Congress
and a Republican President, will the Democratic Congress show the
kind of restraint that it showed in the case of Iran-Contra?

Well, I myself will be here saying, you should, but will they? Will
they?

This cycle of incivility, once it begins, will very, very quickly run
out of control. That is why this is a tremendously important prece-
dent.

And, Congressman Meehan, what you were saying before is an-
other way of saying, this is a lame duck Congress out of touch with
popular opinion; and if there is a reasonable disagreement, as to
the standards for impeachment, all the more reason that a lame
duck Congress should not be making this decision.

Chairman Hybpe. The gentleman’s time has expired.

The gentleman from Georgia, Mr. Barr. Mr. Barr, would you be
generous enough to yield me 30 seconds?

Mr. BARR. Certainly.

Chairman Hype. | would just like to comment to Mr. Katzen-
bach, your great line from Berthold Brecht about maybe we need
to elect a new or better public, | was reminded by counsel of Lester
Maddox’'s statement about what is wrong with the prisons, we need
a better class of prisoners. Anyway, thank you.

Thank you, Mr. Barr, for letting me indulge myself.

Mr. BARR. Yes, sir.

Mr. Craig, one of the faults of the White House, | think, is that
they have a tendency, maybe this President personally, perhaps to
break out the champagne or light up the victory cigar a little bit
early sometimes, and | was hoping that that wouldn’t be the case.
But your remarks today in one particular area, among perhaps oth-
ers, leads me to believe that you all still need to be a little bit care-
ful.

You keep saying—and you said it in your remarks today—and
others who are defending the President keep saying that Mr. Starr
has cleared the President on Whitewater. That is not the case. And
if you will read his testimony before the Congress, | think you will
readily see that that is not the case. He says very clearly, with re-
gard to his exposition on Whitewater and his remarks before this
committee and, in particular, regarding Mr. Hubbell, that that case
remains open, that there remain very troubling questions about it.

So | understand that in your zeal to defend the President, you
would like it to become the reality that Whitewater has gone away,
but it really hasn't; that remains an open case.

When you have talked several times today both in your remarks,
as well as in responses to questions by members of the panel today,



87

you kept using the words “evasive and misleading.” Somewhere in
the recesses of my memory as a prosecutor those rang a bell, and
I went back to the Criminal Code, and indeed, | found why those
rang a bell. They are the words that are used in both section 1512
of Title 18 of the Criminal Code, and that is tampering with wit-
nesses that my colleague from Ohio was talking about, as well as
in the definitions that relate to prosecutions under Title 18, section
1512; and they talk specifically in terms of misleading conduct.

I think if you will—in the same way that you urged Mr. Chabot
to read the material that you are going to present later, | would
urge you to go back and read the material that is already there,
and that is Title 18 of the United States Code. | believe, in fact,
the President very clearly has met both the definitional standards
for misleading conduct, as well as the other elements of tampering
with witnesses. And we don't need go into those over and over
again. At least we don't here today. We will in the articles of im-
peachment, | suspect.

But it may be satisfactory to your defense of the President, in
your mind, that evasive and misleading answers regarding possible
tampering with witnesses, tampering with evidence and so forth
exonerates the President, perhaps in the same way that you think
he has been exonerated on Whitewater. But the law is quite dif-
ferent. The law is very specific, and misleading conduct which in-
cludes misleading statements and so forth are very much contrary
to the law and, | believe, would provide a proper basis for an arti-
cle of impeachment.

I would like to read to you on another matter, or refer you to the
grand jury testimony or grand jury statements of Mr. Blumenthal.
Sidney Blumenthal testified before the Federal grand jury the final
time on June 25th of this year. The foreperson of the grand jury
took the very unusual step of chastising Mr. Blumenthal because
after an earlier appearance before that same grand jury, he delib-
erately misrepresented what had gone on in that grand jury. And
then when he was subsequently called back before the grand jury,
he was chastised directly on page 69 of that grand jury transcript
by the foreperson of the grand jury.

We all know, because it was also testified to under oath, that Mr.
Blumenthal was hired by the President. Has the President fired
Sidney Blumenthal? And why hasn't he, particularly in light of the
fact that he has deliberately misrepresented the work of the grand
jury?

Mr. Craic. Congressman, | came here to testify about issues
involving——

Mr. BArRrR. Has Mr. Blumenthal been fired or is he still on the
public payroll?

Mr. Craic. Of course, he has not. Of course, he has not. | under-
stand that Mr. Blumenthal and his lawyer have disagreed with the
interpretation and the statements of the forelady as——

Mr. BARR. Apparently you and the President do not?

Mr. CrAIG. This is a matter that | think should be resolved be-
tween Mr. Blumenthal and his attorney and those——

Mr. BArRr. Well, it might be nice in your mind to compartmen-
talize these things, but I think it also indicated that you are not
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here today to provide complete and truthful—without any
trivialization context—answers today.

Chairman Hybpe. The gentleman’s time has expired.

The gentleman from Massachusetts, Mr. Delahunt.

Mr. DELAHUNT. Thank you, Mr. Chairman.

You know, earlier my friend and colleague from North Carolina,
Mr. Coble, raised the issue of censure. And the response—I think
he framed it in terms of a censure, rebuke, reprimand, condemna-
tion, whatever, plus a fine; and | don’'t want to leave that particu-
lar issue in terms of—I know, or | think it is well known that I
and other members of this committee, Democrats, intend to raise
that issue during the markup. And I would just simply—and | am
going to direct this question to everyone but Mr. Craig, and maybe
one of you will take it.

There is historical precedent for censure, and | suggest it would
not be meaningless. | suggest it would be constitutional; | suggest
that we did have a hearing on this matter. It was raised during
a subcommittee chaired by the gentleman from Florida, Mr. Can-
ady.

I want you to know that | surveyed those 19 scholars by way of
a questionnaire. The majority of those scholars indicated that it
was constitutional and would be appropriate for this committee to
consider.

I would like to hear disagreement or agreement from any mem-
ber of the panel as to those statements | just made.

Mr. ACKerRMAN. | agree that there is no constitutional problem
with censure.

Censure is not a meaningless thing. For example, the Senate’s
censure of Senator McCarthy in the 1950s was a very significant
act that crystallized the moral sentiment of the Nation. | do be-
lieve, however, that a fine is a bill of attainder.

Mr. DELAHUNT. Professor?

Mr. WILENTZ. | am not crazy about censuring a President as op-
posed to a Senator. | am not crazy about it for the reasons that An-
drew Jackson stated in 1834, that it raises a possibility of a kind
of danger to the separation of powers. However, that is a principle
above and beyond the Constitution.

There is no constitutional bar to censure. Anyone who proposes
that has simply not read the Constitution clearly enough, because
there is simply no bar to it anywhere there. You may censure by
resolution anyone you care to, just as you can pass a resolution on
virtually anything under the sun.

Mr. DELAHUNT. | am going to direct this to Mr. Craig.

There has been, in response to the question by the gentleman
from South Carolina, Mr. Inglis, and he was suggesting that when
the American—when the President appeared on TV and spoke to
the American people that he misled and, in fact, he did lie to the
American people.

Let me just state that we have had previous American Presi-
dents—I think my colleague to my right referred to Lyndon John-
son in terms of the Gulf of Tonkin resolution. During the course of
our history, we have seen President Eisenhower lie to the Amer-
ican people about the U2 incident. President Franklin Roosevelt
lied regarding lend-lease. It has been suggested very strongly that
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both Presidents Reagan and Bush lied to the American people re-
garding Iran-Contra.

I would suggest, and | can understand in legal proceedings such
as civil depositions or grand jury hearings, proceedings, that legal-
isms and legalistic language are absolutely important when one
feels that they are being unfairly treated or improperly prosecuted.
At the same time, Mr. Craig, | would suggest that the American
people do believe that the President of the United States on that
occasion lied to them, and | would suggest that he should be cen-
sured for that particular occasion, and |1 would urge you to go and
discuss that matter with the President.

Chairman Hype. | thank the gentleman. The gentleman’s time
has expired.

The gentleman from Tennessee, Mr. Jenkins.

Mr. JENKINS. Thank you, Mr. Chairman.

Professor Wilentz, | have listened to the entire panel, and | have
listened carefully to your testimony. Now, not one panelist, save
perhaps the President’s counsel, has refuted any facts that are be-
fore this committee in this case. And in your case and in your testi-
mony you did not refute one fact about the allegations of perjury
that are before us, about the allegations of obstruction of justice
that are before us, or about the allegation of abuse of power.

So we need to remember, at least here this morning, that what
we are dealing in and what you came armed with is a bunch of
opinions. And like they say back in Tennessee, everybody's got
those.

But you will agree with all those statements, will you not?

Mr. WiLeENTZz. Except for the last one. There is a difference be-
tween opinion and scholarship. Anybody can have an opinion. What
I reported here has to do with scholarship, which goes beyond that.

Mr. JENKINS. Well, if there are learned opinions to the contrary,
then they would balance one another out as far as this committee
is concerned; is that correct?

Mr. WILENTZ. | should hope not. | don’t think they balance them-
selves out at all. I think that the opinions expressed here by a far
greater number of historians, for example, than any number that
have come up to stand for the opposite view, is absolutely clear.
There is not an equal division among historians about whether
these charges rise to an impeachable offense. It is absolutely clear
that the majority of American historians believe that they do not,
on the grounds of their understanding of the Constitution. There
are disagreements.

Mr. JENKINS. Well, at any rate, you have voiced your opinions
here this morning.

Mr. WiLENTZz. | have voiced my scholarly conclusions.

Mr. JENKINS. And you also voiced the opinion that anybody who
voted for impeachment was going to be guilty of gross dereliction
of duty and condemned by history.

Mr. WiLeNTz. | did not. | said nothing of the kind.

Mr. JENKINS. You did not? Well, what did you say?

Mr. WiLeNTz. | said anyone who voted for impeachment, who
was not absolutely clear in his or her mind that the President may
have committed an impeachable offense, that would be gross dere-
liction of duty. Mr. Chabot agreed with me.
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Mr. JENKINS. And if one holds that sincere belief, then, he would
not be guilty?

Mr. WiLENTZz. Absolutely. Absolutely. If they sincerely believe—
as | said, there are many members of this committee who sincerely
believe that the President has committed impeachable offenses—
you would be derelict if you didn't vote for impeachment.

Mr. JENKINS. And | believe that you told Mr. Chabot that any-
body who voted no, who held those sincere beliefs, would be simi-
larly guilty of gross dereliction.

Mr. WILENTZ. Anyone who believes the President has committed
an impeachable offense and votes against impeachment is similarly
derelict. Absolutely.

Mr. JENKINS. Now, you testified that at least some perjury can
be an impeachable offense; is that correct?

Mr. WILENTZ. Yes, | did.

Mr. JeENkINS. And you made some effort to distinguish those
types of perjury and distinguish one type of perjury from another.

Mr. WiLENTZ. Uh-huh.

Mr. JENKINS. And my question is where can you show us in the
statutes, where can you show us in the law of this land, that there
are degrees or classes of perjury? Where can you show us from the
statutes?

Mr. WILENTZ. | am not an expert or a lawyer. | cannot point to
the statutes with the clarity that you can.

Mr. JENKINS. Well, you had a opinion.

Mr. WILENTZ. Yes, absolutely, but it has nothing to do with the
character of the statutes. It has to do with an understanding of
how the framers of the Constitution understood what were im-
peachable offenses or not. Under that—under the Constitution, it
is clear that there are crimes that are impeachable offenses and
those that aren't, and perjury in every instance is not. Only those
examples of perjury which actually attack the vitals of the state,
the vitals of our political system, are impeachable offenses. And |
base that on my reading of the Constitutional Convention of 1787,
the writings of the framers, and the Constitution itself. That's the
point.

Mr. JENKINS. Can you provide this committee with those distinc-
tions made in that Constitutional Convention?

Mr. WILENTZ. Sure. George Mason made it very clear. When he
proposed high crimes and misdemeanors following bribery and
treason, the wording he proposed was crimes against the state.

Chairman Hybpe. Gentleman'’s time has expired.

Mr. JENKINS. Thank you, Mr. Chairman.

Chairman Hype. The gentleman from Florida, Mr. Wexler.

Mr. WEXLER. Thank you, Mr. Chairman. | am struck by each
committee hearing that we have, how more and more this commit-
tee becomes out of touch with the American people and with what
the American people care about, and even with what the American
people see as the offense by the President in regard to this whole
national trauma.

And | think the questions today that best illustrate how out of
touch this committee is with the American people are the two
kinds of questions that are often put and have been put to Mr.
Craig today. And that is: Why, Mr. Craig, as the President’s law-
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yer, haven't you put forth evidence, put forth testimony, as to why
the President didn’t perjure himself regarding his testimony with
respect to Monica Lewinsky?

And a corollary issue, and that is: Why, Mr. Craig, or do you, Mr.
Craig, believe the President or do you believe Monica Lewinsky
when they both said the characteristics of their relationship? And
I believe Mr. Craig’'s answers today basically said, respectfully, |
believe the President.

But | think what the American people are saying, which I think
is much more pertinent to this hearing is: Who cares? Who cares
where the President did or did not touch Ms. Lewinsky. Not be-
cause they don't care about lying, but they understand that an im-
peachment inquiry should not be determined by whether or not Ms.
Lewinsky lied or the President lied or whether they both lied about
where the President may or may not have touched her.

So in that regard, | think Congressman Meehan's comments
couldn't be more pertinent. This committee’s conclusion is a fore-
gone conclusion. This committee will vote out at least one count of
impeachment. That is a done deal. But for those Republicans—and
if there are some, and | hope and believe and pray that there are—
that still have an open mind, would Professor Wilentz or Professor
Ackerman talk to them, talk to them about what a Senate trial is
going to look like?

I have this vision of Senator Hatch asking Monica Lewinsky or
our esteemed Chairman asking Monica Lewinsky about the specif-
ics of their relationship or her relationship with the President and
that being determinative of a perjury count.

Would you speak to the American people about what that Senate
trial is going to look like, please? Either gentleman.

Mr. AckerMAN. Well, one should first know that at the trial of
Andrew Johnson, no Senator asked any questions. All questions
were asked by the managers of the House. And the Senate was
mute, mum, in a very solemn situation here, which | would expect
would go on for many, many months.

One of the more interesting phenomena would be to see how the
Senators managed this burden of silence. But this is nothing like
we have ever seen. Someone asked me before when | was asked to
testify. The answer is Saturday. But | have been studying impeach-
ments for many, many years. And | literally tell the American peo-
ple, you have no idea of what the Senate trial is going to look like.
It will disrupt the Nation’s business, | would expect, for a year.

Mr. WEXLER. Disrupt the Nation’s business for a year? Would
you agree with that Professor Wilentz.

Mr. WiLeNnTz. | would. And also look around. In the 1868, there
were not the photographers and the film crews and the TV cameras
and media circus that surrounds—that has been surrounding this
proceeding from the beginning. It has gone beyond a question of
simply what is going to happen in the room. It is what goes on
throughout the country. And that to me is almost as dangerous as
what is going on here in this Chamber. And that is a vast dif-
ference from 1868. If 1868 was like a pebble in the pond, this is
going to be like a boulder thrown into the pond.

Chairman Hvype. The gentleman from Arkansas, Mr. Hutchinson.
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Mr. HuTcHINSON. Thank you, Mr. Chairman. First of all, Mr.
Craig, you mentioned the concern about specificity with regard to
the perjury charges. | just want to let you know what is in my
mind with regard to the perjury allegations. Most of those are set
forth in the Starr referral—allegations of perjury in, both the grand
jury and the civil deposition. But in addition, | wanted to alert you
to an area that |1 do not believe is mentioned in the Starr referral
and that is in the deposition testimony of the President in the
Paula Jones case. | can't give you the page citation, but the follow-
ing statement is made by the President: “Because, Mr. Bennett, in
my lifetime | have never sexually harassed a woman.”

I just wanted to alert you and put you on notice that that state-
ment is of concern to me in terms of a perjury allegation, and that
is something that should be addressed.

Mr. CraiGg. Could I make one comment, a helpful comment I
would hope? I would hope, Congressman, that when you bring for-
ward these questions tomorrow afternoon that you don't rely on the
characterizations in the Starr referral as to the President’s testi-
mony, and that you can talk with some specificity as to what the
President actually testified.

Mr. HuTcHINSON. I've done my own independent review and |
have concerns and | wanted to alert you that this is a new area
that was not mentioned in the Starr referral and | wanted to give
you the courtesy of that notice.

In response to questions by Mr. Chabot, you indicated that the
President had no reason to believe that the OIC or the Jones attor-
ney would call Betty Currie as a witness; therefore, she was not
in a position to be tampered with.

But I just wanted to alert you to the deposition testimony of the
President in which the name Betty Currie was mentioned over 20
times. And, in fact, there was a statement by the President at that
time in reference to Betty Currie that “those are questions you'd
have to ask her.”

And so, was not the gauntlet set down by the President that
Betty Currie is a relevant witness? He even said that the Jones
lawyers need to question her. And then subsequent to that sugges-
tion, he goes back to Betty Currie and goes through that series of
questions that every lawyer and every layperson would have some
concern that is tampering or coaching, particularly when you are
talking about a President of the United States with a subordinate
employee.

So that is a concern of mine. And | think there is a notice there,
would you agree, that the President fully was aware that she
would likely be a witness to the OIC lawyers?

Mr. Craic. Well, | disagree with the premise that she was likely
to be a witness. In the President's mind, he had no idea that the
OIC at that point was conducting an investigation that might in-
clude Betty Currie as a witness. And if you are talking, Congress-
man, about his state of mind, which is an important element in the
category of crime that you are talking about, that element was cer-
tainly not there at that time. And | would hope you would raise
this issue with Mr. Roff after you have had a chance to take a look
at our presentation.
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Mr. HuTtcHINSON. That is of great concern to me. A third area
that I wanted to ask you about is the response of the President to
the Starr referral. And in that response in conclusion number 8 at
the very beginning of the executive summary it states: “The Presi-
dent has admitted he had an improper sexual relationship with Ms.
Lewinsky.”

Can you point to any testimony of the President under oath in
which he admitted to an improper sexual relationship with Ms.
Lewinsky?

Mr. CraiG. | think it is clear in—his testimony in front of the
grand jury, Congressman, is tantamount to admitting that he had
an inappropriate, intimate, sexual relationship with Ms. Lewinsky.

Mr. HuTcHINSON. The language that he used in the grand jury
was that he had an inappropriate intimate relationship with Ms.
Lewinsky. Is that the correct language that the President used?

Mr. CraIG. | think it was clear what he was testifying about.

Mr. HuTcHINSON. Come on, don't give me word games.

Mr. CralG. That is the language. The record speaks for itself.

Mr. HuTcHINsON. Is that not the precise language that was
used? The President was very careful in his words that it was an
inappropriate intimate relationship.

Mr. CrAIG. Yes, you are right.

Mr. HuTcHINSON. He was careful to stay away from the term
“sexual relationship,” because if he had said “sexual relationship,”
it would be totally inconsistent with his previous testimony. And
yet the lawyers come out and say the President has admitted he
had an inappropriate sexual relationship with Ms. Lewinsky and
there is no evidence in the record to support what the lawyers are
saying; is that correct?

Chairman Hype. The gentleman’s time has expired. The distin-
guished gentleman from New Jersey, Mr. Rothman.

Mr. RoTHMAN. Thank you, Mr. Chairman. | would like to make
two brief comments and then ask a question. With regards to the
rule of law which we all care about, isn't it a fact that if the Presi-
dent—President Clinton has violated the law, that not even he, the
President, can get away with it? President Clinton can be sued civ-
illy and criminally for any conduct at issue. He is not above the
rule of law. We can hold him to the law.

Therefore, no matter what decision this committee or this Con-
gress makes about impeaching President Clinton, the world will
know and our children will know that the rule of law does exist
and does apply in America to every American, even the President,
because the President can always be sued civilly and criminally for
his conduct.

But what we are talking about here is whether additionally as
another punishment, the President should be impeached and re-
moved from office. And on that the Constitution provides us the
standard of treason, bribery, or other high crimes and misdemean-
ors.

We will be faced with impeaching the President for only the sec-
ond time in our history and removing a President for the first time
in our more than 200-year history.

I want to address the business about the 81 questions and about
contrition, because everyone says how evasive the answers to the
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81 questions were. Let me read to you, because not all of my con-
stituents had a chance to read the President’'s answers, a little bit
of what he said. This is what the President said: The fact that
there is a legal defense to the various allegations cannot obscure
the hard truth, as I—the President says—as | have said repeat-
edly, my conduct was wrong. It was also wrong to mislead people
about what happened and | deeply regret it.

That is what President Clinton said in his answers to the 81
questions. He used the word “admitted” and “misleading” four
times. He apologized in the 81 answers three times. He said he re-
gretted what he had done once more in the 81 answers. So if you
are looking for contrition in the 81 answers, my friends, it was
there if you only looked for it.

Now, here is my question, the question for Professor Ackerman.
If, in fact, despite your belief as to what should happen, the lame
duck Congress’ actions are accepted by the new Congress, can the
Speaker of the new House alone, without a vote of the Congress,
appoint the managers, the impeachment managers?

Mr. ACKERMAN. No.

Mr. RoTHMAN. And why do you say that?

Mr. AckeRMAN. This is a most solemn decision to allow the
House to proceed with this inquiry. It would be an extraordinary
abuse of the House for a single person to take upon himself this
responsibility. Especially when, if he did it by himself, this would
indicate that he didn't have the support of a majority of members.
Because, obviously, anyone who did have a majority vote would put
this matter up to the House.

Mr. RoTHMAN. Do you or any other member of the panel have
any precedents or constitutional basis for that answer?

Mr. ACKERMAN. Yes.

Mr. ROoTHMAN. Please provide it.

Mr. ACKERMAN. That is to say that in the impeachment of An-
drew Johnson, the managers were selected by the House.

Mr. RoTHMAN. By a vote of the House of Representatives?

Mr. ACKERMAN. Yes, yes.

Mr. RoTHMAN. Thank you. | yield back.

Chairman Hype. | thank the gentleman. The gentleman from In-
diana, Mr. Pease.

Mr. Pease. Thank you, Mr. Chairman, | have a couple of ques-
tions and a brief thought. Professor Ackerman, when presentation
was made this morning on standards for impeachment and there
was some discussion about whether perjury or related crimes of
truthfulness under oath were considered, that even if we accept—
if we accepted that standard as a standard for impeachment, that
the history of the last 60 years since the adoption of the 20th
amendment would be littered with bills of impeachment. Your
words.

Can you, either today or at some point, provide us those exam-
ples of Presidents or judges or Vice Presidents who lied under oath
and were not subject to consideration for articles of impeachment?

Mr. AckerMAN. One should remember that lying under oath is
not the only high crime and misdemeanor. There are many other
activities of the Presidents of the United States. For example, to
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choose a very striking example, Franklin Roosevelt's abuse of his
authority in the lend-lease matter.

Mr. Peask. | understand the point, but my question——

Mr. AckerRMAN. Which could also be a high crime and mis-
demeanor. What | said is it would be littered with impeachments.
If we have a relatively low standard of impeachment, there are
many questionable things that people in good faith would think
rise to the level of high crime and misdemeanor, and it is an act
which would be this engine of continuing bills of impeachment.

Mr. Pease. | appreciate your clarification, because | understood
you to say that if lying under oath was the standard, that our his-
tory would be littered; and that was not your intention.

Mr. AcKERMAN. Thank you.

Mr. PEase. Thank you. Mr. Katzenbach, you discussed particu-
larly with regard to the Andrew Johnson impeachment, your un-
derstanding that high crimes and misdemeanors were at least in
part determined by the public’s understanding that the official was
no longer able to continue effectively in office. Did | understand
you correctly in that?

Mr. KATZENBACH. Let me rephrase it so that we are at least on
the same wavelength.

Mr. PEASE. Please.

Mr. KaTzeEnBAcH. | believe that when you have an unpopular
President, there is a question when the public believes that he
ought to be impeached as well as the House believes he ought to
be impeached, that it is very difficult to separate out the conduct
for which he is being impeached from the fact that he is very un-
popular.

What you have in this situation today is an absolutely unprece-
dented thing as far as | know, and any historian can correct me,
but here you have a President acknowledged by the public of all
of the facts that you have been raising, most which | think are to-
tally irrelevant, and the question as to whether or not those
amount to a high crime and misdemeanor. And the public is saying
no, it doesn’'t. We have confidence in this man as President.

I think that is an absolutely unique situation. You can take a dif-
ferent view, sir, but if you do, you should have a reason for it. You
should have a reason that—evidence that says the public has lost
confidence in this man despite what they say, despite the elections,
despite the polls.

Mr. PeEase. | understand, and | appreciate your clarification as
well.

One closing thought, Mr. Chairman. Last week one of the wit-
nesses impugned both the perceived collective motive of the House
and of individual Members. Today another witness did the same in
his accusations of a cavalier attitude among Members on this dif-
ficult subject, or a disregard for the letter and spirit of the Con-
stitution and more.

There are Members of this committee of this House who have
been scrupulously careful, often at the expense of attack from
across the political spectrum, to reserve judgment in this matter,
to listen carefully and respectfully, to avoid partisan attacks, and
to do their duty as they see it.
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I still believe there are Members, despite the attacks, who will
try to do the right thing in an atmosphere of civility and respect,
and words like those heard today make it more difficult for us to
do so.

Chairman Hype. | thank the gentleman.

The gentleman from Wisconsin, Mr. Barrett.

Mr. BARRETT. Thank you, Mr. Chairman.

First, 1 would like to associate myself with Mr. Pease’s final com-
ments. | think that we would all be well advised if we could stick
with the issues here. Obviously there are very explosive issues at
play here, and to the extent to which we can have civility here, |
think that is important.

The President’s actions were wrong. Everybody knows that. The
question is how he should be held accountable. And I believe that
censuring the President is an appropriate sanction, because | think
it reflects the gravity of what he did. At the same time, it does not,
I think, divide this country in a way that it need not be divided.

I long ago gave up any notion that this chapter of our history
would have a happy ending; | long ago gave up any notion that
people would be pleased by my actions or our collective actions; and
I long ago gave up any hope that people would look at the process
in this committee and view it in a favorable light.

So what do we have left? All we have left and all we can really
salvage out of this is, what is the best thing for this country? And
it is not good for this country to go through a trial where we will
call Monica Lewinsky and have her talk about her intimate rela-
tionship with the President of the United States. It is not good for
this country to call Linda Tripp forward. It simply will not do any-
thing positive, in my mind, for this country. It will further divide
this country and make people more suspicious of government. And
if that is what people want, that is what they are going to get.

Now, today we have had a fine panel here, and | would agree
with Mr. Canady that we don’t have a lot of new news, other than,
frankly, Mr. Ackerman’s statement which | consider something of
a blockbuster in terms of where we are going to go. | see now for
the first time the possibility that the House of Representatives
could pass articles of impeachment and, 3 weeks later, refuse to re-
appoint managers to prosecute that case. The question is whether
there is precedent for that. In both the Judge Louderback case and
in the Judge Hastings case, Congress, not by the action of the
Speaker of the House, but by action of the full House, reappointed
those managers.

Mr. Ackerman, my question for you is, from a constitutional
standpoint, if on December 17th or 18th we pass an article or arti-
cles of impeachment; and on January 3rd, 1999, this House refuses
to reappoint those managers, what is our procedural setting?

Mr. AckerMAN. Well, 1 am afraid it will be a terrible precedent
for the impeachment process, because one day there will be a Presi-
dent who deserves to be impeached, and a public demonstration,
unique in our history, of to'ing and fro'ing. Rushing to judgment in
a lame duck session and then refusing to go forward will—or may,
I hope not—discredit the weapon when it may be needed.

Mr. BARRETT. But we have a situation now—and all of us in this
room now understand it—that the claims were, prior to the elec-
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tion, that the Democrats wanted to have this done by the end of
the year because we thought we were going to lose seats, and that
the Republicans wanted to drag it out beyond the beginning of the
next Congress because they would gain seats.

Obviously, reality dealt a severe blow to both of those theories,
and now they are turned on their head.

But we do have a real possibility that we could have this Con-
gress impeach this President, and 3 weeks later the case could
completely fall apart. And | would argue to you and to my fellow
members on the committee that that would be even more of a dis-
service to this country and that we should move towards censure,
we should resolve this in this committee, and we should get back
to doing the people’s business, because that is what the people
want.

Mr. ACKERMAN. | am not here as a witness for the President. My
teacher, Alex Bickel, once said, “A scholar is like a bus. He goes
from place to place, and people get on and get off whenever they
want to.”

My mission here was to alert you to real and serious constitu-
tional questions. | would hope that if—

Mr. BARRETT. Excuse me, | don’'t mean to interrupt you.

Could the Senate—because obviously we would have to reauthor-
ize payment for this—could the Senate pay for the House managers
to act, or could the Senate pay for the House to proceed if the
House refuses to pay, as was the case for the two judges where the
House authorized——

Chairman Hvype. The gentleman’s time has expired. We will have
to hold that in dire suspense.

Mr. BARRETT. Mr. Chairman, if | could make one unanimous con-
sent request. | have a document that | am going to present to the
committee that writes to the CRS and asks them to clarify this
issue of what would happen if the managers were not reappointed.
And | would ask unanimous consent that that be made part of the
record.

Chairman Hype. Without objection, so ordered.

[Information not available at time of printing].

Chairman HybEe. The gentleman from Utah, Mr. Cannon.

Mr. CANNON. Thank you, Mr. Chairman.

First of all, 1 would like to associate myself with the comments
by Mr. Pease, and Mr. Barrett to the degree that he was dealing
with the issue of demeanor.

And let me say, Mr. Craig, staff has informed me that they
thought you have come across very well on television, and | frankly
appreciate that. | think that the tone with which we approach this
problem, which is a very important problem, is more than just a
little bit significant.

Now, especially because some of the issues are frankly quite dif-
ficult. For instance, Mr. Craig, you said today that the President
did not violate his oath, by which | think you are saying that he
didn’'t commit perjury, because he didn’t intend to lie in either the
grand jury or the Paula Jones case. Of course, no one personally
or through counsel ever admits to felonious activity outside the
context of plea bargaining. So we, as the Judiciary Committee, are
sort of left to figure out what the truth is here; and we are looking
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for corroborating evidence or evidence that undermines this prob-
lem of what the President intended. And ultimately, that is a
criminal standard, | agree. But in informing our consciences, |
think it is important that we have corroborating evidence.

Mr. Coble referred to the intimate touching, and you characterize
this as a “he said, she said,” sort of back-and-forth conflict. But you
today have also characterized the President’s position as having ac-
knowledged an intimate relationship, and used a lot of other
words—"sinful,” “wrong.” You use the term “wrong” in a different
case—"inappropriate,” “improper’"—and you went on to say that the
President has misled family, friends, colleagues and the Nation, et
cetera.

It seems to me that, as we have to struggle with this rather sor-
did question of whether or not what the President’s activities were
in the context of what he said, that that statement of intimacy, the
statement about wrongness has to lead me to believe that he is not
telling the truth about these very fine distinctions that he is mak-
ing; that, in fact, he committed perjury.

Would you speak to that? And in particular, does the President
believe, or has he said to you, and | recognize the problem of being
his counsel, and you should speak from your own knowledge, either
that she touched the President intimately or that he touched her
intimately in the sense of the definition of sex in the Paula Jones
case?

Mr. CralG. | think the issue that was identified in Mr. Schippers’
report, which adopts only one of the three allegations in the Starr
referral and identifies that as the key question in the grand jury
testimony, is that it has to do with whether or not the President,
when he was having contact with Monica Lewinsky, whether—the
President engaged in certain intimate touching with clothing or
without clothing.

And at that point, I think | say and | think | say correctly, Con-
gressman, that she said he did, and he says he did not with respect
to that one aspect of their activity. That is key to the perjury issue
which | think would be tried on the floor of the United States Sen-
ate if this were referred over to the Senate.

Mr. CANNON. Mr. Craig, someone testified before this committee,
particularly Professor Saltzburg last week, that the proper method
of dealing with any particular untruth by the President in the
Jones lawsuit is to leave that issue for Judge Wright. Do you agree
with that?

Mr. CraIG. I'm sorry, | didn't understand everything you said.

Mr. CANNON. A lot of background noise here.

Do you recall that some have testified previously, particularly
Professor Saltzburg last week, that the proper method of dealing
with any particular lying by the President in the Jones lawsuit is
to leave that issue to Judge Wright? Do you concur with that?

Mr. CraiG. That is traditionally the way allegations of lying in
civil depositions have been taken care of. In fact, the practice in the
U.S. Attorney’s Office, much to my regret, because I've been a civil
practitioner where the other side has offered false testimony. I
have referred such cases to the U.S. Attorney’s Office, and routine
by matters they don't take them up such cases and prosecute them.
It's left up to the civil judge to handle.
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Mr. CANNON. Thank you, Mr. Chairman.

Chairman HypEe. Thank you, sir.

The gentleman from California, Mr. Rogan.

Mr. RoGaN. Thank you, Mr. Chairman. And | thank all of the
witnesses for their patient and able presentations this morning.

First 1 want to note the comments of my dear friend from New
Jersey, Mr. Rothman, a few minutes ago where he made the very
correct point that a President is not above the law, because he can
be sued in civil court. And that's exactly what this whole case is
about.

Let me dispel the myth that is out there among some people that
a bunch of lawyers just showed up one day and began to inquire
into the President’s personal life. That was not the case. The Presi-
dent of the United States was a defendant in a Federal civil rights
sexual harassment lawsuit filed by Paula Jones. And despite his
objections to answering questions about potential conduct he may
have engaged in with female subordinate employees, the judge or-
dered him to answer certain questions under oath because the
judge found that it might show a pattern of conduct if his answers
were in the affirmative. The judge found that Paula Jones was en-
titled to that information in pursuing her sexual harassment law-
suit.

Mr. Craig, you are in a somewhat unenviable position, because
I understand you have to be the President’s representative. | prom-
ise not to shoot the messenger, but I want to know. Within that
framework, does the President of the United States support Fed-
eral sexual harassment laws that are on the books today?

Mr. CraiG. Of course he does.

Mr. RocaN. Does the President believe those laws should be vig-
orously enforced?

Mr. CRrAIG. Yes, he does.

Mr. RocaN. Does he also believe that these laws properly rise to
the level of a civil rights action in Federal court?

Mr. Craig. Well, | have to tell you, at this point I am moving
beyond my conversations with the President, so I can’t tell you
with any authority what his views are on that. I would just be
speculating, Congressman, at this point.

Mr. RoGaN. Do you think the President believes that the law is
correct in allowing women who have been victimized in the work-
place to obtain discovery about patterns of conduct from employers
who are victimizing women?

Mr. Craic. | think he would have no dispute with that propo-
sition.

Mr. RocaN. | am assuming the President also believes that
women in the workplace ought to be able fully to prosecute their
claims against harassing employers.

Mr. CralG. | think he would take that position as well.

Let me explain one thing that happened that I'm sure you're fa-
miliar with. When he walked into that deposition, he was handed
a three-part definition of sexual relations which then got debated
between counsel, and then got changed by the court—by the
judge—and then got applied by the President as he was asked
questions.
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Mr. RoGaN. | am aware of the President’s contention in that re-
gard.

General Katzenbach, let me turn to you for a moment. You are
the distinguished former Attorney General of the United States
who has prosecuted a number of cases on behalf of our country.
What do you think the impact is to women who have been victim-
ized in the workplace if Congress accepts the notion that lies in
court are acceptable, if the lie is about sex in a civil rights action
because somebody might be embarrassed by telling the truth. Does
that have a negative impact or a positive impact on women in the
workplace?

Mr. KaTtzenBacH. If you were talking in the context of impeach-
ment, | don’t think it has any relevancy at all or any impact at all.

Mr. RoGAN. Let’s just talk about it in terms of the rule of law.
What impact do you think that has?

Mr. KatzensacH. If all we were talking about was the rule of
law, we are talking about cases in civil or even criminal courts,
then | think it would have a very negative impact if this committee
in that context were to ignore the actions by anybody in the gov-
ernment, including the President.

Mr. RoGaN. And——

Mr. KaTtzenBacH. If you're talking in an impeachment
proceeding——

Mr. RoGgaN. | have to interrupt because my time is very limited.

Mr. KATZENBACH. Well, it's my time, too.

Mr. RoGgaN. Well, actually it's my time, and I'm sharing it with
you.

Mr. KATZENBACH. It's your time, and am | permitted to ask ques-
tions? How——

Chairman HypEe. It sounds like Rudy Vallee starting his theme
song.

Mr. RoGgaN. General Katzenbach, under the law, if somebody re-
sponds under oath in court to a material or relevant question, “I
don’'t remember,” and in fact they do remember, that would be
lying under oath or perjury, wouldn't it?

Mr. KaTzenBAcH. | would think if, in fact, they did remember,
and it was a material matter in it, that would be lying, would be
perjury, yes.

Mr. RoGgaN. The President was asked this question, “So | under-
stand your testimony, it was possibly that you were alone with her,
but you have no specific recollection of that happening?” He gave
this answer: “Yes, that's correct.” If a court found that to be mate-
rial and relevant, that would be perjury?

Mr. KATzENBACH. It would be perjury. | can't imagine anybody
ever prosecuting, but it has nothing to do with impeachment.

Chairman HyDE. The gentleman’s time has expired.

Mr. RoGaN. Thank you, Mr. Chairman.

Chairman Hype. The gentleman from South Carolina, Mr.
Graham.

Mr. GRAHAM. Thank you, Mr. Chairman.

My understanding is that Mr. Ruff is going to handle most of the
factual disputes.

Mr. CraiG. I've tried to handle those questions that have been
asked of me, Congressman, but, yes, you're correct.
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Mr. GraHAM. Well, we've had a conversation before, and |1 want
to say, as a lawyer, | think you're a fine lawyer, and the Presi-
dent’s lawyers have done a very good job.

And the comment about being a potted plant Congress, | don't
think that any of us here have taken this too lightly. I don't know
about the other folks, but | think I have aged a little bit.

I am not a potted plant. 1 have looked at the President’s deposi-
tion testimony. | have read his grand jury testimony. Well, | guess
I have looked at him testifying before the Paula Jones deposition
because it's videotaped. | have read all the relevant witnesses’ tes-
timony at least once or twice, and to be honest with you, | think
if you had an open-minded potted plant, | could convince him that
he’s committed perjury, but that's just where I am at on this thing.

Now having said that, one thing that bothers me the most about
what we're doing here is that there’s people listening that may get
confused about what they should do. If we can't agree on anything
else as Republicans and Democrats, let's agree on this: If you are
ever called in to testify, and you promise to tell the truth, the
whole truth, and nothing but the truth, don't do what the President
did, because some people may not understand what you're trying
to do.

Don't ever get yourself in this position. It's just simply not worth
it, because some people may believe that there is really no dif-
ference between willful misleading than just flat out lying, and
you're going to get yourself and the law in trouble.

And that's what worries me the most, that we are sending a ter-
rible message to young people and anybody else that is going to as-
sociate themselves with the law.

Let me ask one question, Mr. Craig. When the President left his
deposition on January the 17th, | believe, he did mention, you need
to ask Betty at least once. And | believe that he knew that Betty
Currie was likely to be a witness because he suggested that she be
asked questions at least by the Paula Jones lawyers. She tells us
a series of statements made by the President. One of them was
supposedly, according to her testimony, this is the President to
Betty Currie, “She wanted to have sex with me, and | couldn't do
that.” What did he mean there?

Mr. CralG. | don't know how to answer that question.

Mr. GrRaHAM. Would you go ask him, because that's important to
me, and I'm going to tell everybody here at the end of this hearing
what | think was going to happen without this blue dress and the
stain on it to this young lady, and it was not going to be pretty.

I yield back the balance of my time.

Chairman Hype. The gentlelady from California, Mrs. Bono.

Mrs. Bono. Thank you, Mr. Chairman. I, first of all, want to
thank the panelists for their patience. It seems | always have to
thank everybody, being the last person here.

I have to tell you that, as you know, I'm one of the few nonlaw-
yers on this committee. What my colleagues enjoy about me is that
I am a nonlawyer. | sit there and I've watched the tapes with
them. They actually watch my reactions to it.

As | watched the President’s videotaped deposition in the Paula
Jones case, which | saw after watching his testimony before the
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grand jury, it hit me very, very hard. | know that no Americans
have seen that tape, except for a very select few.

Whether | reacted perhaps to perjury or just watching my Presi-
dent lie to me personally, | didn't know at that point. And over
time, | have come to the conclusion that it was perjury, and it both-
ered me a great deal. | won't be labeled a zealot because | do be-
lieve it was perjury. |1 do believe it is wrong. And | will not have
a problem supporting that article of impeachment.

My question really is for Mr. Craig. As the last person here, |
have to sit here and listen to 36 other Members and come up with
a question that nobody else has asked, which is very difficult. It's
a very simple one, yet | think it's very complex, and it's one that
most of America is asking. That is, Mr. Craig, do you have small
children at home?

Mr. CralG. | do.

Mrs. Bono. What do you tell them? How do you explain to them
that your President has lied and that it's okay?

Mr. CralG. Oh, I tell them it's not okay to lie, Congresswoman.
| say that it's the most important thing in the world to tell the
truth all the time.

Mrs. BoNno. The whole truth and nothing but the truth?

Mr. CraiG. The whole truth. And | tell them that one of the rea-
sons that the President is in such trouble is that he did not. He
misled the American people, he misled his family, he misled his
colleagues, and that was wrong. And the President should have ad-
mitted that it was wrong much earlier than he did. He should have
made full disclosure earlier, and he did not, and that was wrong.

Mrs. BoNo. But——

Mr. CrAIG. That's a very important lesson for the children of this
country, | think.

Mrs. Bono. All right. Let me jump in here, if you will. 1 don’t
understand. There's also a difference perhaps between that and
then again under oath before a court. Did he mislead the court?

Mr. Craic. If he did mislead a court under oath, that would be
wrong. It would be unlawful. That is for a court of law, a criminal
court of law, to resolve with all the protections that a court pro-
vides to a defendant, and most people that are working with the
President in the defense believe that such an outcome is a very
likely possibility in the future.

Mrs. BoNo. Thank you. | understand that. | think this is the
hardest thing for me, for any parent, that we have looked at, we
have seen. | thank you for your honest answer. | yield back the bal-
ance of my time with that.

Chairman HypEe. | thank the gentlelady.

And we have reached the end of the questioning. And before |
dismiss the panel, | will indulge myself, because | have not availed
myself of the opportunity.

And if I might, in the vast literature of impeachment to which
many of you have made a significant contribution, occasionally you
run into something that strikes you as particularly salient, a gem,
so to speak. And | would like to read from a gem that | discovered
in the literature of impeachment.

“What is unique in the history of the Presidency about this scan-
dal is the long list of potential criminal charges it involves. Even
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before the various investigations were concluded, it appeared likely
that the President and his allies had engaged in a multitude of in-
dictable activities, among others: in perjury and subornation of per-
jury, and obstruction of justice, and destruction of evidence, and
tampering with witnesses, and misprision of felony, and in conspir-
acy to involve government agencies in a subsequent cover-up, all of
which now prove beyond doubt means that the President himself
has conspired against the basic processes of democracy.”

Here's the interesting part. That was interesting; this is really
interesting. “Such transgressions must not be forgiven and forgot-
ten for the sake of the Presidency, but rather exposed and pun-
ished for the sake of the Presidency. Excessive respect for the office
should not deter us from pursuing justice this way. | would argue
that what the country needs today is a little serious disrespect for
the office. Nor should we be satisfied with watered-down, slap-on-
the-wrist alternatives. Censuring the President for the crimes in
question is not enough, since the continuation of a lawbreaker as
chief magistrate would be a strange way to exemplify law and
order at home or to demonstrate American probity abroad. No, in
the end only the decisive engine of impeachment is appropriate.”

Those words have a resonance for me, especially since they are
written by Arthur Schlesinger, Jr. in 1973 in his book The Imperial
Presidency, discussing the men who had the unfortunate char-
acteristic of being a Republican. But, nonetheless, | thought that
was very interesting, and | share it with you because he's one of
those 400 eminent historians whose view today has modulated
somewhat.

In any event, we are all in your debt. Thank you very much.

Mr. KATZENBACH. But he is not a lawyer.

Chairman Hype. But he’'s a historian. That's better, isn't it, Mr.
Katzenbach?

Mr. KATZENBACH. Only in some views. | don't share that view
myself.

Chairman Hype. | don't either. That's all right.

Mr. WILENTZ. Watch it.

Chairman Hype. Thank you very much.

Ms. JACKSON LEE. Mr. Chairman.

Chairman Hype. Oh, yes, the gentlelady asked me if | would
mention to the viewing audience not in the room that occasionally,
because we are going straight through lunch and we're going
straight through dinner, Members find it incumbent to leave the
room for one of several reasons, and that they are watching the
proceedings on closed circuit television and not missing a beat. So
please don't think the worst if a chair is vacant for a little period
of time.

Ms. JacksoN Lee. Thank you, Mr. Chairman. | also have an in-
quiry about questions that remained unanswered for this panel.
I'm wondering if the same rules are in play that these individuals
might provide answers to questions in writing for a period of time.

Chairman Hype. | would say it's up to the panel. If you write
them, | am sure they would be happy enough to answer them.

Ms. JacksoN LEE. Would those answers be able to be submitted
in the record?
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Chairman Hypke. If the record is still open and we get them in
time, yes. And if not, we'll find some way to put them in the Con-
gressional Record.

Ms. JAcksoN LEE. Thank you, Mr. Chairman. | thank the panel.

Chairman HypEe. | thank the panel for a great contribution, all
of you. Thank you.

Mr. CaNnADY. Mr. Chairman, | have a unanimous consent re-
guest.

Chairman HYDE. Yes, sir.

Mr. CaNnaDY. | ask unanimous consent to place in the record a
statement by Professor Walter Berns, Professor Harvey Mansfield,
and Professor Doug Kmiec concerning the subject of the testimony
today.

Chairman HypEe. Without objection. So ordered.

[The information follows:]
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Representative Henry J. Hyde, Chairman
House Judiciary Committee

2110 Rayburn House Office Building
Washington, D. C, 20515

Dear Chairman Hyde:

I am writing to register my strong belief that President Clinton should be
impeached. By his conduct he has disgraced himself, his family, his office, and his
country. To conceal his conduct he lied to a federal court in a civil proceeding and to a
federal grand jury. This was perjury and he did it deliberately and repeatedly. How can
the chief executive officer of the United States carry out his constitutional duty to execute
his office when he lies in this fashion?

Even more serious, in my opinion, than lying to the courts, he lied to the
American people with a grandiose gesture and he kept on lying over a period of months.
Instead of disposing of the matter with a quick confession, the President made lying a
part of his governance and carried on his Administration with a view to escaping from the
consequences of his lying. He lied to his friends, to his close associates, to his cabinet,
and to his party, most of whom now feel compelled, against their will and their better
judgment, to defend him.

Some say that his conduct does not reach the level of impeachability because a
low, sordid act like his does not qualify as a high crime and misdemeanor. But
sordidness is no defense! It is, on the contrary, almost an aggravation to the offense. If
the President had had a high state purpose, lying might have been excusable, even
praiseworthy. But lying to defend a deed of exploitation, done not in the bedroom but jn
the oval office that deserves the highest respect, is a kind of desecration. It is also an act
of recklessness, totally gratuitous and even frivolous, that opened the President to
blackmail and has deeply hurt the reputation of his country.

Since impeachment is both legal and political, the standard for impeachment
ought likewise to be both one and the other. Ifind the standard to be met in the
combination of illegality in the President’s perjury and of disgrace in his sordid conduct.

Yours truly,
C fronr e

Harvey C. Mansfield
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Impeachable Offenses

The Constitution (Art. Il, sec. 4) provides that "The
President, Vice President and all civil Officers of the United
States, shall be removed from DOffice on Impeachment for, and
Conviction of, Treason, Bribery, or other high Crimes and
Misdemeanors."” '

The charges against the President now being considered by
the House Judiciary Committee are three in number: (1) "providing
false and misleading testimony under oath in a civil deposition
and before a grand jury," (2) "withholding evidence and causing
evidence to be withheld and concealed,” and (3) "tampering with
prospective witnesses in a civil lawsuit and before a federal
grand jury." Since these charges have nothing to do with treason
or bribery, the issue is whether they belong in the category of
"high Crimes and Misdemeancrs." On the face of 1t, these would
seem to be serious offenses, and the first of them especially is
amenable to proof or disproof.

Some of the President's defenders insist that, by high
crimes or misdemeanors, the Framers of the Constitution meant
only those offenses that affect the political or constitutional
order; but the record makes it absolutely clear that impeachable
offenses, in addition tc those of a political or constitution
character, were understood to include ordinary crimes, crimes
that might well be committed by private as well as by public

persons and would be tried in the regular courts.
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We know this from Alexander Hamilton who, in Federalist 65,
said that an official, impeached and convicted, and removed from
office, "will still be liable to prosecution and punishment in
the ordinary course of law"; and from Luther Martin (see his
statement in the impeachment trial of Justice Samuel Chase); and
from James Wilson (see his celebrated lectures on law): and from
Joseph Story in his authoritative "Commentaries on the
Constitution.” (These, and other sources, are collected in

Philip B. Kurland and Ralph Lerner, The Founders' Constitution,

vol. 2, pp. 148-181.) As Story put it, “Crimes of a strictly
legal character fall within the scope of the [impeachment])
power."” (Kurland and Lerner, p, 171.)

This is clear from the Constitution itself. Art. I, sec. 3,
after providing that the person convicted on an impeachment
charge shall be removed from office, etc., goes on to say that
"the Party convicted shall nevertheless be liable and subject to
Indictment, Trial, Judgment and Punishment, according to law.”
Story points out {(Sec. 780 of his Commentaries, Kurland and
Lerner, p. 175) that if the Senate were authorized to "pronocunce
a2 full and complete sentence of punishment,” then, in the case of
an acquittal, there could not be “another trial of the party for
the same offense in the common tribunals of justice, because it
is repugnant to the whole theory of the common law, that a man
should be b:ough£ into jeopardy of life or limb more than once
for the same offense.® His conclusion is compelling: "If the

court of impeachments is merely to pronounce a sentence of
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removal from office and the other disabilities; then it is
indispensable, that provision should be made, that the common
tribunals of justice should be at libarty to entertain
jurisdiction of the offence, for the purpose of inflicting, the

common punishment applicable to unofficial offenders.”  (Emphasis

added.) In a word, "the President, Vice President and all Civil
Officers of the United States” may be impeached, not enly for
offenses affecting the political or comstitutional oxder, but for
crimes that might be eommitted by private persons. Lying before
a grand jury is such a crime--see Title 1B, sec. 1623, which
provides that anyone who "knowingly makes any false material
declaration [before a grand juryl shall be fined not more thap
$10,000 or imprisoned not more than five years, or both"--and so
axe withholding evidence and tampering with witnesses.

There is, than, no doubt that the felonies of which the

President stands accused constitute impeachable offenses.

Walter Berns

Professor emeritus of Government, Georgetown University
Resident Schelar, American Enterprise Institute

(202) Be2-5859

(202) B&2-7178 (FAX)
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Direct Dial
310-456-4664

December 7, 1998

The Honorable Henry J. Hyde
Chairman, Committee on the Judiciary
Congress of the United States

2138 Rayburn HOB

Washington, D.C. 20515-6216

Dear Congressman Hyde:

In response to the Committee’s invitation, ] am writing to address a number of subjects:
the definition of the constitutional standard of “high crimes and misdemeanors” and its
application to the Committce’s work to date; whether the facts presented make the investigation
of President Clinton equivalent to that considered by thc House with respect to Presidents Nixon
and Johnson; whether any constitutional problem is posed by the continuation of mpeach.mem
into a subsequent Congress; and finally, the relevance of the standards for prosecution in an
Article III court to the present impeachment proceeding.

Having served in government as Assistant Attorney General for the Office of Legal
Counsel during President Reagan’s second term, I am much inclined by practice and experience
1o be & defender of the Office of the Presidency. In this regard, I believe it is incumbent upon all
concerned with this procceding to determine that the long-term cffect of what is presently being
concluded is not onc that weakens the ability of this or subsequent Presidents to perform their
Article II responsibilities.

“High Crimes and Misdemeanors”

The definition of an impeachable offense is ground that has already been well covered for
the Committee by eminent historians and constitutional lawyers. As a matter of English history,
the terminology of “high crimes and misdemcanors” originated in a 14* century proceeding
about, among other things, a misreprescntation under oath. As a matter of constitutional
framing, it was the intent of the framers to utilize this English phrasing to creatc & presidency not

Page 1 of 7
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subscrvient to Congress as in a parliamentary system, but nevertheless entirely governed by law.
It was pointed out multiple times by your earlier witnesses that George Mason made use of the
“high crimes” language to broaden the grounds of impeachment beyond Treason and Bribery
and to have the standard exceed mere maladministration, It is hard to argue that perjury and
obstruction of justice is not well within this middle category of “other high crimes and
misdemeanors,”

The desirability of impeachment as constitutional remedy was raised only once in the
1787 constitutional convention. Rufus King of Massachusetts moved to delete the remedy on an
argument that it contradicts the will of the voters, an argument that President Clinton’s defenders
have also employed. King argued that impeachment was unnecessary sinee the president
"would periodically be tried for his behavior by his electors.” The Convention roundly rejected
this notion. As Madison responded, impcachment was "indispensable to defend the communjty
against the incapacity, negligence or perfidy [betrayal or breach of trust] of the Chief
Magistrate.” This was so, notwithstanding the political check, because there may be misconduct
occurring subsequent to election or that may only be discovered thereafter. For cxample,
Richard Nixon in 1972 won every statc but Massachusetts and the District of Columbie (520
electoral votes to 17); Watergate followed,

Watergate as 2 Parallel

The Watergate committee thoroughly reviewed the English precedents and our
constitutional history and concluded:

"From the comments of the framers and their contemporaries, the remarks of the
delegates to the state ratifying conventions, and the removal power debate in the
First Congress, it is apparent that the scope of impeachment was not viewed
narrowly."

The Committee concluded that impeachable offenscs, es established in American history, fell
into three categories: “(1) exceeding the constitutional bounds of the powers of the office in
derogation of the powers of another branch of government; (2) behaving in & manner grossly
incompatible with the proper function and purpose of the officc; and (3) employing the power of
the office for an improper purpose or for personal gain.” The Starr report contains each element:
(1) false testimony in derogation of the judicial branch; (2) behavior that is grossly incompatible
with any conception of personal dignity or proper respect for presidential responsibility and
reputation, the historic nature of the oval office, or even the standard commonly observed by the
many profcssional men and women who dedicate their lives to public service; (3) using
government time and personnel to assert groundless claims of immunity or privilege or the
reward of government job to influence a possibly adverse witmess,

Much has been made of the fact that the perjury and relsted charges that the Starr report
details, and that are factually unrefuted by the President, relate to personal conduct. 1t is claimed
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that this is less serious than Richard Nixon's misuse of investigatory agencies like the FBI 10
cover-up the Watergate wrongdoing. There is no denying that this dissimilarity exists. In
particular, much of the second Article of impeachment brought against President Nixon
involving the misuse of the IRS, FBI and other executive personnel in “disregard of the
constitutional rights of citizens™ are varicties of presidential abuse of office thet thankfully do not
appear to exist with respect to President Clinton. Yet, this difference does not mean that what
has otherwise been alieged, and been left undisputed by the President, does not bear striking
similerity to Watcrgate. It does.

First, on the issue of the “disregard of the constitutional rights of citizens,” it would seem
patent that the President’s motivation for lying in deposition and before federal grand jury was to
intentionally harm a private citizen who alleged 2 course of conduct that even the terminology
“gexuel harassment” fails to fully convey. Joseph Story, one of this Nation’s wisest
commentators on the law at its founding and a member of the Supreme Court, noted that
impeachment is entirely appropriate where “political offenses grow[] out of personal misconduct.
..."" Mt. Clinton’s unrefuted personal misbehavior was in pursuit of the denial of the civil rights
of a private citizen, True, this case has apparently been settled, and this is a factor of mitigation.
Yet, the mitigation is reduced in significance by the fact that the President has steadfastly refused
to apologize for his grossly inappropriate behavior, took no steps to correct his false deposition,
or its possible adverse effect on the citizen’s casc, oven as federal law ellows for recantation, and
settled only after extended delay.

Beyond this, the similarity to Watergate is evident by a simple comparison of the
principal elements of the first article of impeachment against President Nixon with the pending
allegations against President Clinton:

“Making or causing to be made falsc or misleading staternents to lawfully authorized
investigative officers and employees of the United States,” The seriousness of this practice is
compounded by the President's failure to fully or faithfully answer most of the 81 questions put
to him by your Committee.

“Withholding relevant and material evidence or information from lawfully authorized
investigative officers and employees of the United States.” President Clinton’s repeated,
unwarranted assertions of executive privilege and the distortions of government attorney-client
privilege — all of which have been roundly rebuffed by the judiciary — are equivalent of Richard
Nixon's absolutist claims that were turned away unenimously by the Supreme Court in U.S, v.
Nixon.

And 8o it goes. Proceeding down through the list of impeachment charges: whether it is
the “acquiescing in, and counseling {of] witncsses with respect to the giving of faise or
misleading statements”™ or the making of “false or misleading public statements for the purpose
of deceiving the people of the United States,” the similarities to Watergate abound. The words of
the Watergate Committee could very well have been crafted for the unrefuted facts of the present
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circumstance. Richard Nixon and William Clinton share the following misdecds: misleading and
lying to investigative agencies; encouraging through deception, the false statement of others;
covering up crimes of oneself or others; condoning assistance to 8 witness that engaged in a
corroborating falsehood.

So is there then any meaningful difference between Watergate and the present
circumstance? Obviously, the first relates to & burglary and Mr. Clinton’s to a civil rights
violation. But other than context, this is no difference at all. Both are serious when condoned by
(Nixon) or cngaged in by (Clinton) & President. Nevertheless, we are told repeatedly that Mr.
Clinton’s actions are “just sbout sex.” However, matters of sexual propricty have changed
between 1974 and today. Sexual misbehavior and harassment in the work place once ignored is
now federal violation, The President’s defenders have ncver explained why exactly Mr. Clinton
is to be held to a lower standard than those in the government civil service, the military, or
indeed, in private offices around the Nation?

And President Clinton’s wrongful claims of executive privilcge are arguably 8 more
insidious affront to the separation of powers than Richard Nixon’s, asserted as Nixon's were,
before the Supreme Court of the United States held that a President could not solely determine
what evidence was or was not to be made available to the other branches in the performance of
their constitutionally assigned duties. So too, Mr. Clinton’s government attorney-client
privilege claim was cqually gratuitous. As the United States Court of Appeals for the DC Circuit
observed in Jn re Bruce Lindsay, “"The Officc of the President cites no authority for the
proposition that communications between White House Counsc] and the President would be
absolutely privileged in congressional (impeachment) proceedings, . . ." To the contrary, the
duty of White House Counsel “is not to defend clicnts against criminal charges and it is not to
protect wrongdoers from public exposure. The constitutional responsibility of the President, and
all members of the Executive Branch [including White House Counsel] is to ‘take Carc that the
Laws be faithfully executed.*”

There is one startling dissimilarity between the impeachment cases of Richard Nixon and
William Clinton. Nixon mounted a factual defense. Mr. Clinton has supplied none, or at least,
none that consists of anything other than strained and legalistic definitions of “sexual relations,”
or the concept that he was never “alonc” in the White House, or that he has suffered massive
memory loss. James St. Clair, Mr. Nixon's counsel, argued that the President was not trying to
cover up his own wrongdoing, but that of his subordinates. Said St. Clair, it was “hard to be
critical of a President who would stand by what he thought were faithful aides until such time as
therc was cvidence developed that they should be relcased.” Likewise, St. Clair posited that
while presidential aides communicated improper intentions ebout the use of the IRS to their
colleagues “no abuse of the IRS ever occurred resulting from Presidential action. No action by
the IRS resulted.” Does President Clinton’s lack of factual defense stem from the simple fact
that he was not covering up for his subordinate’s wrongdoing, but wrongfully asking his
subordinates to obscure or hide his own? And can the Congress truly say that no harm has
befallen any private citizen, or all citizens in terms of the massive expense of the investigation
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The Impeachment of Andrew Johnson

Very little has been said about the impeachment of Andrew Johnson by the defenders of
the President. If, indeed, as some of the President’s defenders argue, the independent counsel
investigation was premised upon merely partisan dislike and policy disagreement, one would
think the Johnson experience would be of primary interest. Nine of eleven articles of
impeachment brought against President Johnson related to his deliberate disregard of the Tenure
of Office Act insofar as he failed to sccure Senate approval for the remnoval of a cebinet officer.
Johnson believed this encroached improperly upon the constitutional oversight of the President, a
position that would be vindicated, in part, by his ultimate acquittal in the Senete and
subsequently, in Supreme Court jurisprudence. The remaining impeachment articles against
Johnson were cven more partisan, relating to charges that he defamed Congress in speeches or
failed to efficiently administer the reconstruction statutes. As William Evarts, Johnson’s
defender in the Senate surnmarized the essence of Johnson’s defense: "What [Johnson]) did was
all public and official. What he did was communicated to all the authoritics of the government
having relation to the subject.”" The charges against him were "not of personal delinquency, not
of immorality or turpitude. Not one that disparages in the judgment of mankind, not onc that
degrades or affects the position of the malefactor.”

In the end, Andrew Johnson wes not removed. His actions, while contrary to the will of
Congress at the time, were — as Evarts said — “all public™ and not involving of “immorality or
turpitude.” Therein, | suggest is why President Clinton’s defenders have not likened their claim
that the present proceeding is motivated by partisan disagreement to the best example of it.
Johnson’s own defense is a genuine condemnation of Mr. Clinton’s actions which were not “all
public,” but covertly designed to secure personal exoneration from “immorality or turpitude.”

The continuation of impeachment proceedings into 2 subsequent Congress

It has been publicly reported that Professor Bruce Ackerman will present the view to this
Committee thet “the constitutional force of any bill of impeachment approved by this House
expires on January 3, 1999,” when the 105% Congress adjourns sine die. This is an historically
mistaken cleim. “Impeachment proceedings in the United States have followed the
parliamentary precedent that an impeachment is not terminated or legally interrupted by the
dissolution of [the legislative body].” Edwin Fitmage and R, Collin Mangrum, Removal of the
President, 1974 Duke Law J. 1023, 1047, citing 3 A.C. Hinds, Hinds’ Precedents of the House of
Representatives Sections 2004-05 (1907). Similarly, Thomas Jefferson’s vencrablc Manual of
House Rules noted that “an impeachment is not discontinued by the dissolution of Parliament,
but may be resumned by the new Parliament.” House Rules and Manual Section 620 (1973).

This principle has been undisturbed in practice, and thus, coincides with the anticipated
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work and schedule of this Committec, While it is true that in the midst of the Johnson
investigation, the 39" Congress expired, and a subsequent Congress adopted a new resolution to
continuc the investigation, that circumstance has little relevance where as is presently
anticipated, the Committec’s investigative and deliberative work will be reported to and acted
upon by the full House of Representatives prior to adjournment. In this regard, as Deschler’s
Precedents reveal, impeachment (that is, accusation) by the House has several times occurred in
one Congress and the Senate trial in the Congress following. “Both Judge John Pickering and
Judge Harold Louderback were impeached by the House in onc Congress and tried by the Senate
in the next.” Deschler, section 4,1, Similarly, “the House voted the impeachment of Judge
Delshay at the end of one Congress, intending to present articles of impeachment in the next,” 3
Hinds’ section 2375. True, a subsequent House may need to sclect managers by resolution in the
new Congress, (as was done by the 73 Congress to prosccute the impeachment erticles against
Judge Louderback approved by the 72d Congress), but this scarcely suggests that the actions of
the 105* Congress are open to “a motion to quash” or sre otherwise constitutionally irregular.
Given the nonjusticiable nature of impeachment in an Article ITT proceeding, as confirmed by
recent Court precedent (Nixon v. United States, 506 U.S. 224 (1992), and the textual language of
the Constitution that confers upon the House “the sole Power of Impeachment” in Article I,
section 2, clause 5, and “the sole Power to try all Impeachments” upon the Senate in Article I,
section 3, clause 6, any other conclusion would be insupportable.

Standards for Prosecution

In a very reel sense, the President’s proposed panel on prosecutorial standards is
misplaced. Either it is a veiled effort to agsin make ad hominem attack upon the independent
counsel, or it fundamentally misunderstands that the standard of proof for impeachment is well-
settied and it is far different than that applicable in an Anticle III court. “Despite some precedent
to the contrary, the view that the Housc, acting analogously to e grand jury throughout, need only
ascertain probable cause to warrant sending the case to trial at the bar of the Senate has generally
been followed without debate.” Firmage & Mangrum, supra at 1042, citing 3 Hinds" section
2004. The Nixon casc, for no reason other than political compromise, allowed a somewhat
higher burden of “clear and convincing” evidence. In either case, the standard is not that applied
by federal prosecutors in Article ITI courts —~ namely, beyond a reasonable doubt. The reason the
standard is different is that impeachment, as Alexander Hamilton outlined it in Federalist No, 65,
is a remedial, not a punitive, measure.

It is important for the Committes and the Full House to keep the proper standard in mind
because “{i}f the House advancefs] one step beyond the ascertainment of probable cause it [is]
plunged into the trial.” 3 Hinds® section 2498. In this respect, “the office of the House [is] not to
ascertain whether [President Clinton is] guilty or innocent of the charges preferred against him,
but whether the proof [is] sufficient 1o make the case worthy of further trial,”
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A Conciuding Observation

There has been some discussion of censure as an alternative to the proper completion of
the constitutional impeachment process. This has been driven largely by an understandable
public sentiment that both deplores the President’s unlawful conduct and desires an alternative
short of removal. Insofar as impeachment is, s Hamilton writes in Federalist No. 65, for “the
abuse or violation of some public trust,” the condemnation (or more properly indictment) by the
Full House is werranted. It would be & subversion of the constitutional system to leave these
serious matters unpunished by lack of formal accusation in historical record, or to invent a non-
constitutional remedy of censure, which if accompanied by legislatively imposed penalty would
border on an unconstitutional bill of attainder, or if without penalty, would be meaningless.

As discussed above, the President Clinton’s actions have threatened to destabilize the
scparation of powers by manipulating the judicial process for his personal gain or exoneration;
by the assertion without warrant of important presidential and governmental privileges; and
fundamentally, by disregarding the presidential oath to “take cere that the laws be faithfully
cxecuted.” These actions are sufficiently similar to those of President Nixon to merit political
condemnation by the full House in the form of Articles of Impeachment. By constitutional
design the House’s impeachment (or indictment function) is necessarily separate either from the
Senate’s subsequent decision to try or defer the prosecution of the case or any decision by the
independent counsel to pursue appropriate criminal counts in an Article III court.

1 hope this letter is responsive to the Committee’s request for information.

Distinguished Visiting Professor
University of Notre Dame (on leave)
Former Assistant Attorney General,
Office of Legal Counsel

U.S. Department of Justice
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Mr. BARR. Mr. Chairman.

Chairman HypEe. The gentleman from Georgia.

Mr. BARR. | ask unanimous consent to submit a letter for the
record to me by Judge Griffin Bell.

Chairman HypEe. Without objection, so ordered.

[The information follows:]
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December 7, 1998

VIAFA

Congressman Bob Barr

Committee on the Judiciary

United States House of Representatives
1136 Longworth House Office Building
Washington, D.C. 20515-1007

Dear Congressman Barr:

1 watched the televised Clinton hearings of the Judiciary Committec last Tuesday and
happened to hear Congresswoman Walters say (as ] heard it) that in the Iran-Contra investiga-
tion, both Presidents Reagan and Bush refused to be interviewed by Special Counsel Walsh.

I remember that President Reagan was interviewed by Judge Walsh, Further, I was the
lawyer for President Bush after he was named as a subject of the investigation, and I personally
offered President Bush for an interview by Judge Walsh. However, Judge Walsh declined the
interview.

Please place this letter in the record, if you can, so as to correct what 1 heard to be an
incorrect statement regarding these two Presidents.

With thanks.
Yours sincerely,
App B Bege - LA
Griffin B. Bell
GBB/bk
1700 PENNSYLY ANLE AVENUR. N.W. 1185 AVENUR OF THE AMYRICAS 4 STREET,
WASHINGTON, DC 20008-4706 NEW YORK, NY 100084003 EXHUNTOR, TR T7002-5219
TRLEPRONE 08/ 737-0800 TELEFRONE 212/900-2100 TELEVRONE 11377415800

TACUINILI 90276060737 PACAIMDLE 213/880-8902 FACHDCGLE: 730/ 781-0890
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Chairman HyDE. | hope our second panel is here and ready.

The committee will come to order, please. Ladies and gentlemen,
our second panel is composed of three very distinguished former
Members of Congress, the Honorable Elizabeth Holtzman, the Hon-
orable Wayne Owens, and Father Robert Drinan.

Would the three of you please rise and take the oath.

[Witnesses sworn.]

Chairman HypEe. Let the record reflect the witnesses answered
the question in the affirmative. And first we will hear from the
Honorable Elizabeth Holtzman, a former Representative of New
York and a member of the House Judiciary Committee during the
1974 impeachment proceedings and for some years thereafter. |
had the great pleasure of serving with her as well as with Father
Drinan.

The Honorable Robert J. Drinan, Society of Jesus, a professor of
Georgetown University Law Center, former Representative from
Massachusetts and member of the House Judiciary Committee
from 1971 to 1981.

The Honorable Wayne Owens, a former Representative from
Utah and a member of the House Judiciary Committee during the
1974 impeachment proceedings.

You're each recognized—we'll go from Ms. Holtzman, Father
Drinan, to Mr. Owens—for a 10-minute statement, and then we
will go into the 5-minute rule for questions.

So Ms. Holtzman.

TESTIMONY OF HON. ELIZABETH HOLTZMAN, FORMER MEM-
BER OF CONGRESS FROM NEW YORK; HON. ROBERT J.
DRINAN, S.J.,, FORMER MEMBER OF CONGRESS FROM MAS-
SACHUSETTS; AND HON. WAYNE OWENS, FORMER MEMBER
OF CONGRESS FROM UTAH

TESTIMONY OF HON. ELIZABETH HOLTZMAN

Ms. HoLTzmaAN. Mr. Chairman, members of the committee, |
thank you for the privilege of appearing before you on this historic
day and hope my experiences as a member of the House Judiciary
Committee during Watergate will be of assistance to you and the
Members of the House in your deliberations.

Let me begin by saying, Mr. Chairman, that | welcome the op-
portunity to appear before you. While we had our disagreements
when we served together in the House, | always had tremendous
regard for your ability to be thoughtful and open-minded. It was a
pleasure to serve with you. These very qualities are what the com-
mittee sorely needs now.

Nearly a quarter of a century ago, sitting where you are now, |
never imagined in my lifetime that we would see another impeach-
ment proceeding. | am saddened to be here today. | love this com-
mittee, | love the Congress, and | love my country. But if this com-
mittee and the House vote along party lines for the impeachment
of President William Jefferson Clinton on the information presently
available, the credibility of the committee and the Congress will be
severely damaged for a long time.

This impeachment will be viewed by the Nation and by history
with as much disapproval of that as that of Andrew Johnson. |
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know that many on this committee and many in the country be-
lieve the President’s conduct to be reprehensible and unacceptable.
I do not disagree, and I am not here to excuse that conduct. Let
us remember, however, that the goal of impeachment is not to pun-
ish a President, but to protect the Nation. Impeachment now will
punish the Nation, not protect it.

Consider how much the country will be harmed by an impeach-
ment trial in the Senate if the House votes any articles of impeach-
ment. The trial, which could last for months, will disrupt the work-
ings of the Supreme Court. The Chief Justice will have to preside
every day over the Senate trial. It will disrupt the workings of the
Senate. It will disrupt the Presidency. That is one of the reasons
that impeachment cannot be voted lightly.

The danger to the Nation of having a President remain in office
must be greater than the danger caused by the wholesale disrup-
tion of our government that an impeachment trial will bring. The
American people are not likely to look kindly on a government
shutdown number two.

During Watergate, | spent many long hours poring over books
and studies to understand the meaning of the term “high crimes
and misdemeanors.” The framers of the Constitution wrote the im-
peachment clause because they were fearful that the monarchy
they had just overthrown in the Revolution would return, that a
newly created Chief Executive, the President, would become a ty-
rant.

But Independent Counsel Kenneth Starr’s referral makes out no
case of abuse of power, a subject | have been asked to address by
the White House. In Watergate, the article of impeachment that
charged abuse of power was in a way the most serious, and it was
the one that received the largest number of Republican votes.

Think of what Presidential abuses we saw then: Getting the CIA
to stop an FBI investigation, getting the IRS to audit political en-
emies, illegally wiretapping members of the National Security
Council staff and of the press, a special unit in the White House
to break into the psychiatrist’s office of a political enemy, and on
and on.

By contrast, what does Mr. Starr point to as an abuse of power
in his referral? Acts that do not in the furthest stretch of the
imagination constitute any such abuse. Mr. Starr claims that the
President did not voluntarily appear before a grand jury, but had
to be subpoenaed before he appeared. That is surely not an abuse
of power.

Mr. Starr attacks the fact that the President authorized execu-
tive privilege to be claimed for a handful of staff members and re-
quire the Independent Counsel to prove his need for their testi-
mony in court. Of course, once the court ruled that the testimony
was required, then the President withdrew the claim. That, too, is
not an abuse.

Mr. Clinton’s telling the American people that he did not have
a sexual relationship with Monica Lewinsky is also not an abuse
of power, although it was the wrong thing to do.

Parenthetically, 1 want to note that, as one of the authors of the
Independent Counsel statute, | believe that Mr. Starr overstepped
his jurisdiction by arguing for impeachment on this ground or any
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ground. Both the referral and his appearance here go far beyond
what the statute permits. We never intended to create a Grand In-
quisitor for impeachment.

I want to make a few other brief points. | have heard it said that
this committee views itself as a kind of grand jury and that it
merely needs probable cause, not overwhelming evidence to im-
peach. Instead, it is the Senate that must have substantial evi-
dence to act. But if you use the analogy of a grand jury, then you
should not be impeaching at all. No indictment would be sought by
a prosecutor where there is no chance for conviction. And it is al-
most universally conceded that there are not enough votes in the
Senate to convict President Clinton and remove him from office. In
fact, Federal prosecutors need to have a substantial likelihood of
success before they can recommend indictment to the grand jury.

Why is this the case? Because prosecutions that go nowhere use
up precious resources. And let us not forget how much money has
already been spent on investigating President Clinton. It is almost
an abuse of power to indict someone, seriously damage that per-
son’s representation, and force that person to the tremendous bur-
den of putting up a defense when there is little or no likelihood of
conviction.

The same analogy holds true here. Impeachment should not be
voted by the House unless there is a strong likelihood of conviction
in the Senate. Impeachment is not a kind of super censure de-
signed simply to besmirch a President’s reputation. Impeachment
is a tool to remove a President from office. It is a last resort to pre-
serve our democracy. It must not be perverted or trivialized.

Also, to use a different metaphor, this is not a football game
where one player of the House simply hands off the ball to another
player, the Senate. In Watergate, when we voted for impeachment,
we did so because we believed President Richard Nixon should be
and would be removed from office. We did not operate on some wa-
tered-down standard of evidence. We didn't think we were passing
the buck to the Senate where the real action would take place.

We voted as if we were the Senate, as if we ourselves were decid-
ing on his removal, as if the case had been proven to us beyond
a reasonable doubt. That same standard should be followed here.
You just don't casually overturn the majority vote of the American
people.

And let me add, too, how difficult it was to cast the vote for im-
peachment. It was solemn, hard, and unpleasant. As much as I dis-
liked Richard Nixon’s policies, | did not relish for one moment vot-
ing for impeachment. He was my President, and | did not want to
see my President engage in acts of that nature. | think the other
members on the committee felt the same way.

Unless this committee and the House act on a bipartisan basis
and reach out for the common ground as we did during Watergate,
unless you have the full support of the American people for the
enormous disruption of our government that an impeachment trial
will entail, unless you have overwhelming evidence of the serious
abuse of power that impeachment requires, none of which has been
true so far, you should not, you must not vote to impeach. Thank
you, Mr. Chairman.

Chairman Hype. Thank you very much, Ms. Holtzman.
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Mr. Chairman, Members of the Committee

I thank you for the privilege of appearing before you on this historic day and hope my
experiences as a member of the House Judiciary Committee during Watergate will be of
assistance to you and the members of the House in your deliberations.

Let me begin by saying Mr. Chairman, [ welcome the opportunity to appear before you.
While we had our disagreements when we served together in the House, I had tremendous regard
for your ability to be thoughtful and open-minded. These very qualities arc what the Committee
sorely needs now.

Nearly a quarter of a century ago, sitting where you are now, [ never imagined that in my
lifetime we would see another impeachment. I am saddened to be here today. I love this
Comumittee, I fove the Congress and | love my country. But if this Committee and the House
vote along party lines for the impeachment of President William Jefferson Clinton on the
information presently available, the credibility of the Committee and the Congress will be
severely damaged for a very long time. This impeachment will be viewed by the nation and by

" history with as much disapproval as that of Andrew-Johnson.

I know that many on this Committee and many in the country believe the President’s
conduct to be reprehensibie and unacceptable. I do not disagree—and [ am not here to excuse that
conduct. Let us remember, however, that the goal of impeachment is not to punish a president,
but to protect the nation. Impeachment now will punish the nation, not protect it.

Consider how much the country will be harmed by an impeachment trial in the Senate if
the House votes any articles of impeachment. A trial (which could last for months) will disrupt
the workings of the Supreme Court -- the Chief Justice will have to preside every day over the
Senate trial. It will disrupt the workings of the Senate. It will disrupt the Presidency.

That is one of the reasons that impeachment cannot be voted lightly. The danger to the
nation of having a president remain in office must be greater than the danger caused by the
wholesale disruption of our government that an impeachment trial will bring. The American
people are not likely to look kindly on a government shutdown #2. ’

During Watergate, | spent many long hours pouring over books and studies to understand
the meaning of the term “high crimes and misdemeanors.” The framers of the constitution wrote
the impeachment clause because they were fearful that the monarchy they had just overthrown in
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the revolution would return — that the newly created chief executive, the president, would
become a tyrant.

But Independent Counsel Kenneth Starr’s referral makes out no case of abuse of power, a
subject I have been asked to address by the White House. In Watergate, the article of
impeachment that charged abuse of power was, in a way, the most serious — and it was the one
that received the largest number of Republican votes. Think of what presidential abuses we saw
then; getting the CIA to stop an FBI investigation; getting the IRS to audit political enemies;
illegally wiretapping members of the National Security Council staff and of the press; a special
unit in the White House to break into the psychiatrist's office of a political enemy - and on and
on.

By contrast what does Mr. Starr point to as an “abuse of power” in his referral? Acts that
do not in the farthest stretch of the imagination constitute any such abuse. Mr. Starr claims that
the President did not voluntarily appear before a grand jury but had to be subpoenaed to appear.
That is surely not an abuse of power. Mr. Starr attacks the fact that the President authorize
executive privilege to be claimed for a handful of staff members and required the Independent
Counsel to prove his need for their testimony in court. Of course, once the court ruled that the
testimony was required, then the President withdrew the claim. That too is not an abuse.

Mr. Clinton’s telling the American people that he did not have a sexual relationship with Monica
Lewinsky is also not an abuse of power.

Parenthetically, I want to note that as one of the authors of the Independent Counsel
statute, | believe that Mr. Starr overstepped his jurisdiction by arguing for impeachment on this
ground or any ground. Both the referral and his appearance here go far beyond what the statute
permits. We never intended to create a Grand Inquisitor for Impeachment.

I want to make a few other brief points.

I have heard it said that this Committee views itself as a kind of grand jury and that it
merely needs probable cause — not overwhelming evidence - to impeach. Instead, it is the
Senate that must have substantial evidence to act. But if you use the analogy of a grand jury then
you should not be impeaching at all. No indictment would be sought by a prosecutor when there
is no chance for conviction. And it is almost universally conceded that there are not enough
votes in the Senate to convict President Clinton and remove him from office. In fact, federal
prosecutors need to have a substantial likelihood of success before they can recommend
indictment to the grand jury. Why is this the case? Because prosecutions that go nowhere use up
precious resources (and let us not forget how much money has already ben spent on investigating
President Clinton); it is almost an abuse of power to indict someone, seriously damage that
person’s reputation and force that person to the tremendous burden of putting up a defense when
there is little or no likelihood of conviction. The same analogy holds true here — impeachment
should not be voted by the House unless there is a strong likelihood of conviction in the Senate.
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Impeachment is not a kind of super-censure, designed simply to besmirch a President’s
reputation. Impeachment is a tool to remove a President from office; it is a last resort to preserve
our democracy. It must not be perverted or trivialized.

Also, to use a different metaphor, this is not a football game where one player, the House,
simply hands off the ball to another player, the Senate.

In Watergate, when we voted for impeachment, we did so because we believed that
President Richard Nixon should be and would be removed from office. We didn’t operate on
some watered down standard of evidence; we didn’t think we were passing the buck to the
Senate, where the real action would take place; we voted as if we were in the Senate, as if we
ourselves were deciding on his removal, as if the case had been proven to us beyond a reasonable
doubt. The same standard shouid be followed here. You don't just casually overturn the
majority vote of the American people.

Let me add how difficult it was to cast the vote for impeachment. It was solemn, hard
and unpleasant. Much as [ disliked Richard Nixon’s policies, I did not relish for one moment
voting. It was one of the most solemn and unpleasant duties I have ever had to perform. [ think
other members felt the same way.

Unless this Committee and the House act on a bipartisan basis and reach out for the
common ground, as we did during Watergate, unless you have the full support of the American
people for the enormous disruption of our government that an impeachment trial will entail,
unless you have overwhelming evidence of the serious abuse of power that impeachment requires
-- none of which have been true so far -- you should not, you must not vote to impeach.
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Chairman Hype. Father Drinan.

TESTIMONY OF HON. ROBERT J. DRINAN, S.J.

Father DRINAN. Mr. Chairman and members of this venerable
committee, the situation before the House Judiciary Committee
today is entirely different from the scene that | and my copartners
here experienced in 1974. At that time, the country knew there was
extensive lawlessness in the White House. The documentation of
appalling crimes was known by everyone. Abuse of power and crim-
inality were apparent to the American people. There is well-docu-
mented evidence put forth in the report of that committee in 1974
about the plumbers, the break-in of Dr. Ellsberg's office and the
cover-up of the burglary at the Watergate Hotel.

The procedure followed by the House Judiciary Committee at
that time was, however, evenhanded. Months of hearings took
place with the President’s lawyer Mr. Jim St. Clair always present
in this room and free to make any comments and ask questions.

Today, the scene is startlingly different. No investigation has
been made by the House Judiciary Committee, nor have any fact-
finding hearings been held. The 21 Republicans have no support
whatsoever from the 16 Democrats. And in addition, two-thirds of
the Nation or more are opposed to impeachment.

In 1974, the Members of the Democratic Majority had constant
conversation and dialogue with the Republican Members. And | re-
member going to the Republicans and sharing with them the des-
tiny of this committee and the awesome task that had come to us.

The Democrats were aware of the intense problems that the Re-
publicans had with the impeachment of a Republican President,
but eventually through the sheer force of the evidence, six or seven
of the Republicans voted for one or more articles of impeachment.
That was not a happy day when we voted for impeachment, and
I remember well that Chairman Rodino said to the press after-
wards, when asked what was the first thing that he did, he said,
“l went to my office and cried.”

Another difference: the House Judiciary Committee in 1998, un-
like its predecessor where we served, has allowed its agenda to be
dictated by the calendar. Strategy has been determined not by the
need for thoroughness and fairness, but by the convenience of end-
ing this process by Christmas of this year.

The House Judiciary Committee in 1974 furthermore did not vote
for all of the proposed articles of impeachment. A serious charge
was made that Mr. Nixon had backdated his taxes in an effort to
take advantage of an exemption that had been repealed, and only
12 Members of the body voted for the proposition that this was an
impeachable offense. Twenty-four Members, including myself, voted
that this misconduct, almost certainly a felony, was not impeach-
able.

The dignity and the majesty of the Rodino committee was not out
to embarrass or humiliate President Nixon. What we were required
to do was painful, but we worked, heard, listened, debated, and fi-
nally voted. And the people of America then and now saw that the
process was deliberate, bipartisan and measured.

The only time in American history that has seen anything like
the process this fall before the House Judiciary Committee occurred



126

in 1868 when President Andrew Johnson was impeached by the
House. The consensus of history is that the Johnson impeachment
was partisan and was a mistake. Its failure in the Senate did not
prevent a weakening of the independence of the Presidency.

And | hope, ladies and gentlemen, that history will not decree
that the House Judiciary Committee made a profound mistake in
1998 and that this body will go down in the history books as when
it was dominated by vindictiveness and by vengeance and biparti-
sanship.

The American people who are so overwhelmingly opposed to im-
peachment may be coming aware of the dreadful consequences that
would happen to America if the House approved of impeachment
and sent articles to the Senate.

The entire Nation knows that there are under no consideration
67 votes for that proposition in the Senate. But what the Nation
doesn't realize, yet, is that the country could be paralyzed for some
6 months. The workings of the Supreme Court would be harmed
because the Chief Justice, under the Constitution, must preside
each day at the trial. The Senate’s program would be held up, and
the whole country would be immobilized.

The House cannot pretend that it has only to act like a grand
jury and send the articles to the Senate for trial. There is no his-
torical or constitutional leave or justification for the proposal that
you act as a grand jury.

The House has a unique role in impeachment. The votes cast by
each Member will be the most important vote cast by that person
as a Member of Congress. And history will discover and record and
remember whether that vote was done for partisan reasons. A vote
to impeach in this case would have dire consequences for years and
even decades to come.

Almost 70 percent of the Nation and virtually every Democrat in
the Congress are opposed to impeachment. These groups believe
firmly that, even if all the allegations in the Starr report are true,
there are no impeachable offenses.

And | would anticipate, members of the committee, an explosion
of anger like that that occurred after the Saturday Night Massacre
could happen in this country. When people realize what you people
anticipate you will do this Saturday, and when it goes to the whole
House, an explosion of anger just like happened 24 years ago when
Mr. Richardson and Mr. Cox did some brave things.

Let me conclude, Mr. Chairman, by thanking you for the oppor-
tunity and urging you and the committee to recognize that the
American people and the Democrats in Congress have a right to be
listened to. They have not agreed with any reasons for impeach-
ment set forth by the Starr report and the Republican leadership
and the Congress. This Nation has a right to demand that im-
peachment efforts with no bipartisan support whatsoever should be
reconsidered and postponed. Thank you very much.

Chairman HybEe. Thank you, Father.

[The information follows:]
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The situation before the House Judiciary Committee today is entirely different from the
scene in 1974. At that time the country knew that there was lawlessness in the White House.
Abuse of power and criminality were apparent to the American people.

The procedure followed by the House Judiciary Committee in 1974 was, however, even-
handed; months of hearings took place with the President’s lawyer, Mr. James St.Clair, always
present and free to make comments and ask questions.

Today the scene is startlingly different. No investigation has been done by the House
Judiciary Committee, nor have any fact-finding hearings been held. The 21 Republicans have no
support whatsoever from the 16 Democrsts. In addition, two-thirds of the nation continue to be
opposed to impeachment.

In 1974 the members of the Democratic majority had constant conversation and dialogue
with the Republican members. The Democrats were aware of the intense problem the
Republicans had with the impeachment of 3 Republican President. But_yvenmaﬂyn‘xorscvenof
the Republicans voted for one or more articles of impeachment.

Another diffecence: the House Judiciary Committee in 1998, unlike its predecessor in
1974, has allowed its agenda to be dictated by the calendar. Strategy has been determined not by
the need for thoroughness and fairness but by the convenience of ending the process before
Christmas of this year.

The House Judiciary Committee in 1974, furthermore, did not vote for all of the proposed
articles of impeachment. A serious charge was made that President Nixon had back-dated his

taxes in an effort to take advantage of an exemption that had been repealed. Only 12 members
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voted for the proposition that this was an impeachable offense. Twenty-four members, including
this writer, voted that this misconduct, almost certainly a felony, was not impeachable.

The dignity of the majesty of the Rodino committee was not out to embarrass or humiliate
President Nixon. What we were required to do was painful. But we worked, debated and finally
voted. The people of Americs could see that the process was deliberate, bi-partisan and
measured.

The only time in American history that has seen anything like the process this fall before
the House Judiciary Committes occurred in 1868 when President Andrew Johnson was
impeached by the House. The consensus of history is that the Johnson impeachment was partisan
and was a mistake. Its failure in the Senate did not prevent a weakening of the independence of
the presidency.

The American people who are so overwhelmingly opposed to impeachment may be
becoming aware of the dreadful consequences that would happen to America if the House
approved of impeachment and sent articles to the Senate. The eatire nation knows that there are
not 67 votes in that body to convict.

Butthecoumyeouldbepam!ymdforsomesixmomhs. The workings of the Supreme
Court would be harmed because the Chief Justice would have the constitutional duty of presiding
at the trial. The Senate’s program would be heid up and the whole country would be

The House cannot pretend that it has only to act like a grand jury and send the articles to
the Senate for trial. There is no historic or constitutional justification for that position.
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The House has 8 unique role in impeachment. The vote cast by cach member will be the
most important vote cast by that person as a member of Congress. History will discover and
record whether that vote was done for partisan reasons. A vote to impeach in this case would
have dire consequences for years and even decades to come.

Almost 70 percent of the nation and virtually every Democrat in the Congress are opposed
to impeachment. These groups belicve firmly that even if all the allegations in the Starr Report
are true there are no impeachable offenses.

The American people and the Democrats in Congress have a right to be listened to. They
have not agreed with any reasons for impeachment set forth by the Republican ieadership in the
Congress. The nation has a right to demand that an impeachment effort with no bi-partisan

support should be reconsidered.



131

Chairman Hype. Mr. Owens.

TESTIMONY OF HON. WAYNE OWENS

Mr. OweNs. Mr. Chairman, ladies and gentlemen of the commit-
tee, | feel like we're appearing before you as three ghosts of im-
peachment past. With the exception of Ms. Holtzman, we are gray
ghosts. We are grateful to be back in this hallowed Chamber.
Thank you for giving us this opportunity.

I remember keenly this afternoon how | felt 25 years ago when
I learned while deer-hunting in the mountains of southern Utah of
the so-called Saturday Night Massacre, the forced resignation of
Attorney General Elliot Richardson and of Deputy Attorney Gen-
eral William Ruckelshaus and then the firing of Special Prosecutor
Archibald Cox.

I had been following the revelations of the Senate Watergate
committee for 6 months. It was obvious that Sunday morning that
the House would be required to pursue an impeachment investiga-
tion and that my committee, the Judiciary Committee, would be
called to conduct that investigation.

I think that | was initially in awe of the assignment, almost in-
timidated. No President had been called to account by the Congress
for 100 years. History would be looking over our shoulder. And we
wanted from Chairman Rodino on down, Republicans and Demo-
crats, to be sure that we were careful, judicial and bipartisan in all
that we did.

While we recognized that impeachment was a political process,
we were determined that it would not be a partisan process. And
we reported unanimously our recommendations to the House that
the investigation—that the investigation go forward, all 21 Demo-
crats and 17 Republicans. And it was accepted by the full House
by a vote of 410 to 4. So we are aware, | think, of your feelings
as you approach the decisions you must make.

Chairman Hyde indicated early on that the precedents of the
Nixon impeachment would be followed closely, and | wanted to
argue to you that President Clinton’s misdeeds do not reach the
standard of impeachment which our committee established at that
historic time.

What was that standard? We define impeachment in our final re-
port as quote, “A constitutional remedy addressed to serious of-
fenses against the system of government.” Ten Republican mem-
bers of the committee in a Minority report argued for a higher
standard of judgment saying, quote, “The President should be re-
movable by the legislative branch only for serious misconduct dan-
gerous to the system of government established by the Constitu-
tion.” The man who is now the Senate Majority Leader, then Con-
gressman Trent Lott, a member of the committee, was one of the
10 arguing for that higher standard.

I want to recall for you briefly the circumstances surrounding the
adoption of the so-called Abuse of Power article of impeachment in
late July 1974. The committee had just passed the first article re-
ferred to as the Obstruction of Justice article by a solid vote of 21
Democrats and 6 of the 17 Republicans.

Proposed article of impeachment number two, after serious con-
sideration and debate, was passed by an even larger majority. A
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total of 7 Republicans joined 21 Democrats, finding that President
Nixon had violated the constitutional rights of citizens in five spe-
cific categories of abuse of his powers and voted to report the arti-
cle to the floor for a full House consideration.

I urge you to consider carefully the gravity of those charges in
the Abuse of Power article, which an overwhelming and bipartisan
majority of the committee found to be sustained by not only clear
and convincing evidence. In fact, | believed the evidence to sustain
a judgment beyond a reasonable doubt, the test for conviction in
the Senate.

It was obvious to us that President Nixon would go to trial in the
Senate and to many of us that we wanted to have a standard
which would pass muster in the Senate. President Nixon, it was
clear.

One, directed or authorized his subordinates to interfere with the
impartial and nonpolitical administration of the internal revenue
law for political purposes.

Two, he directed or authorized unlawful electronic surveillance
and investigations of citizens and the use of information obtained
from the surveillance for his own political advantage.

Three, he permitted a secret investigative unit within the Office
of the President to engage in unlawful and covert activities for his
political purposes, including abuse of the CIA.

Four, once these and other unlawful and improper activities on
his behalf were suspected, and after he knew or had reason to
know that his close subordinates were interfering with lawful in-
vestigations into them, he failed to perform his duty to see that the
criminal laws were enforced against those subordinates.

And, five, he used his executive power to interfere with the law-
ful operations of agencies of the executive branch, including the De-
partment of Justice and the Central Intelligence Agency, in order
to assist in these activities as well as to conceal the truth about
his misconduct and that of his subordinates and agents.

Today you are faced with a record of misdeeds by a President
who carried on an illicit sexual affair then publicly and privately
misled others to protect his wife and daughter and the public from
finding out about his infidelity; personal, not official misconduct,
akin to President Nixon cheating on his taxes. Improper and seri-
ous, but by nature personal misconduct, and, therefore, not im-
peachable.

Your obligation, may | be permitted to point it out to you, is to
put those powerful differences into perspective and to render a
judgment based solely on the gravity of the offense charged here
because there is little disagreement on the facts.

I know that it is said that impeachment is a political, not a legal,
decision. But if you vote to impeach a President because he had an
improper sexual affair, then avoided full disclosure by using nar-
row, legal definitions, even then affirming that testimony before a
grand jury, even if he lied if you impeach on that narrow basis of
personal, not official, misconduct, you do untold damage to the
Constitution and to the stability of future Presidents.

Our forefathers wisely intended that only abuses of official Presi-
dential powers should be the premise—should be the premise for
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impeachment. And, ladies and gentlemen, there is no evidence of
such abuses before the committee, not at all.

In closing, may | quote again briefly from the Minority views of
those 10 House Judiciary Committee Republicans who ultimately
accepted and supported the articles of impeachment so that there
was a unanimous—unanimity in the Judiciary Committee that
President Nixon should be impeded, before the President resigned.
From their Minority views, this: “Absent the element of danger to
the State, we believe the delegates to the Federal Convention in
1787, in providing that the President should serve for a fixed elec-
tive term, rather than during good behavior or popularity, struck
the balance in favor of stability in the executive branch.” Thank
you very much.

Chairman HypEe. Thank you very much, Mr. Owens.

[The information follows:]
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Remarks of Wayne Owens
Before the House Committee on the Judiciary
Investigating the Impeachment of President William Clinton
December 8, 1998

Mr. Chairman, Ladies and Gentlemen of the Committee:

We appear before you this afternoon as three ghosts of impeachment
past. Thank you for the privilege of addressing this distinguished Committee
on this subject of utmost gravity and importance. I am among those who
believe that, except for declaring war, Congress makes no more serious or far
reaching decision than impeachment and removal of an American President. I
do not envy you this responsibility.

1 remember keenly this afternoon how I felt 25 years ago when I
learned, while deer hunting in the mountains of Southem Utah, of the so-
called Saturday night massacre, the firing by President Nixon of Attomey
General Eliot Richardson, of Deputy Attomey General William Ruckelshaus,
and then of Special Prosecutor Archibald Cox. I had been following the
revelations of the Senate Watergate Committee for six months. It was obvious
that Sunday moming that the House would be required to pursue an
impeachment investigation, and that my Commiftee, the Judiciary Committee
would be called to conduct that investigation.

I think that I was initially in awe of the assignment, almost intimidated.
No President had been called to account before the Congress in 100 years.
History would be looking over our shoulder, and we wanted, from Chairman
Peter Rodino on down, to be sure that we were careful, judicial and bi-
partisan in all that we did. While we recognized that impeachment is a
political process, we were determined that it would not bestassgagly partisan,
and we reported unanimously our recommendation to the House that the
investigation go forward -- all 21 Democrats and 17 Republicans -- and it was
accepted by the full House by a vote of 410 to 4.

So we are aware, I think, of your feelings as you approach the
decisions you must make. Chairman Hyde indicated early on that the
precedents of the Nixon Impeachment would be followed closely, and my

1
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assigned task this aftemoon is to argue to you that President Clinton’s
misdeeds do not reach the standard of impeachment which our Committee
established.

What was that standard? We defined impeachment in our final report
as: ““..a constitutional remedy addressed to serious offenses against the
system of government.” Ten Republican members of the Committee, in a
minority report, argued for a higher standard of judgment, saying: «..the
President should be removable by the Legislative Branch only for serious
misconduct dangerous to the system of government established by the
Constitution.” The man who is now the Senate Majority Leader, then
Congressman Trent Lott, a member of the Committee, was one of the ten
arguing for that higher standard.

I want to recall for you briefly the circumstances surrounding the
adoption of the so-called “Abuse of Power” Article of Impeachment in late
July, 1974. The Committee had just passed the first article, referred to as the
Obstruction of Justice Article, by a solid vote of 21 Democrats and 6 of the
17 Republicans.

Proposed Article of Impeachment # 2, after serious consideration and
debate, was passed by an even larger majority. A total of 7 Republicans
joined 21 Democrats, finding that President Nixon had violated the
constitutional rights of citizens, in five specific instances of abuse of his
powers, and voted to report the Article to the floor for full House
consideration.

I urge you to consider carefully the gravity of those charges, which an
overwhelming and bi-partisan majority of the Committee found to be
sustained by clear and convincing evidence. It was obvious to us that
President Nixon had:

1. Directed or authorized his subordinates to interfere with the
impartial and non-political administration of the intemal revenue law for
political purposes,

2. Directed or authorized unlawful electronic surveillance and
investigations of citizens and the use of information obtained from the
surveillance for his own political advantage,
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3. Permitted a secret investigative unit within the office of the President
to engage in unlawful and covert activities for his political purposes,

4 Once these and other unlawful and improper activities on his behalf
were suspected, and after he knew or had reason to know that his close
subordinates were interfering with lawful investigations into them, he failed to
perform his duty to see that the criminal laws were enforced against those
subordinates, and

5. He used his executive power to interfere with the lawful operations
of agencies of the Executive branch, including the Department of Justice and
the Central Intelligence Agency, in order to assist in these activities, as well.
as to conceal the truth about his misconduct and that of his subordinates and
agents.

Today you are faced with the record of misdeedby a President who
carried on an illicit sexual affair, then publicly and privately misled others to
protect his wife and daughter, and the public, from finding out about his
infidelity. Personal, not official, misconduct, akin to President Nixon cheating
on his taxes -- improper and serious, but by nature personal misconduct and
therefore not impeachable.

Your obligation, may I be permitted to point it out, is to put those
powerful differences into perspective and to render a judgment based solely
on the gravity of the offense, because there is little disagreement on the facts.

I know that it is said that impeachment is a political, not a legal,
decision. But if you vote to impeach a president because he had an improper
sexual affair, then avoided full disclosure by using narrow legal definitions,
even then affirming that testimony before a grand jury, if you impeach on that
narrow base of personal - not official misconduct - you do untold damage to
the Constitution and to the stability of future presidents.

Our forefathers wisely intended that only abuses of official presidential
powers should be the premise for impeachment, and Ladies and Gentlemen,
there is no evidence of such abuses before the Committee -- none.

In closing, may I quote again briefly from the Minority Views of those
Ten House Judiciary Committee Republicans, already cited: “Absent the
element of danger to the State, we believe the delegates to the Federal
Convention of 1787, in providing that the President should serve for a fixed

3
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elective term rather than during good behavior or popularity, struck the
balance in favor of stability in the Executive Branch.”

Thank you.
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Chairman Hype. Now we will have the questions from the Mem-
bers, and the first questioner is Mr. Sensenbrenner.

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman.

Ms. Holtzman, | believe that after you left Congress, you spent
some time as district attorney in Brooklyn. Am 1 correct in that?

Ms. HoLTzmAN. Yes, Mr. Sensenbrenner. | also had the pleasure
of serving with you.

Mr. SENSENBRENNER. Yes, and | remember that very vividly.

Do you think that making a false statement before the grand
jury is an impeachable offense?

Ms. HoLTzmAN. It could be, but it doesn’t have to be.

Mr. SENSENBRENNER. What's the difference, in your mind?

Ms. HoLTzmAN. What Mr. Owens so eloquently spoke to, which
is that, in my judgment, whether the conduct is reprehensible or
not, whether we find it extremely distasteful or not, the standard
of impeachment is the abuse of the power of office, one that creates
a serious danger to the operations of our government and a threat
to our democracy, which is what we saw in Watergate.

Mr. SENSENBRENNER. The last impeachment which was voted by
the House of Representatives was 9 years ago in 1989, and there
the House of Representatives unanimously, 417 to nothing, de-
clared that Judge Walter Nixon's false statements to the grand jury
about a private matter, which was a sweetheart oil and gas lease
deal, were impeachable offenses. And the Senate agreed with the
House’s charge and kicked Judge Nixon out of office, | believe, by
a 91 to 8 vote.

Can you tell me what you think the difference is between Judge
Nixon's false statements to a grand jury about a private oil and gas
lease that did not have anything to do with grievously defrauding
the government or changing the constitutional balance of powers
and Bill Clinton’s false statements, if they indeed were false state-
ments, to the grand jury about his relations with Monica
Lewinsky?

Ms. HoLTzmAN. Mr. Sensenbrenner, | think that the members of
this committee can see and the country can see that there is a huge
difference between impeaching one Federal judge and removing—
because there are hundreds of Federal judges—and removing the
one President of the United States. And, obviously, the situation of
removal of a President is so grave, because the President is voted
upon. Judges, Federal judges, are not elected. You are undoing the
majority vote of the American people that is central to our demo-
cratic system. It is central to the stability of this Nation. We have
survived as a democracy very well. The Presidency has been a cen-
tral part of it.

But the second answer to your question, sir, is that judges serve
during good behavior, which is something that does not apply to
Presidents. It's a constitutional standard. And so | think it's quite
different.

Mr. SENSENBRENNER. Let me say that | am deeply concerned
with that answer, because what you are saying is that the stand-
ard of truthfulness for a President of the United States when testi-
fying before a grand jury is less than the standard of truthfulness
for a Federal judge.
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Now, you and | will disagree with that conclusion, but | have
looked back in the record, as | am sure all of us have, and I pulled
out your questioning of Gerald Ford when he was before this com-
mittee, having been nominated to be Vice President by President
Nixon, who was still in office at the time.

And you talked to Mr. Ford about Nixon lying allegedly about
the bombing of Cambodia. Mr. Ford responded that he didn’t think
that President Nixon had been 100 percent truthful on that matter
and then insisted that all Presidents had given some false and de-
ceptive statements.

You then said there was a difference between keeping a secret
and falsifying information. And you said, “I think all of us under-
stand that difference very well.” Could you tell us then, is there not
a major difference between historical falsehoods as opposed to lies
before a Federal court proceeding or a grand jury?

Ms. HoLTzmAN. Mr. Sensenbrenner, | hate to answer a question
with a question; but don’t you think there’s an enormous difference
between keeping a dual set of books about bombing of a foreign
country without the authorization of Congress and not telling the
truth about private sexual misconduct?

Mr. SENSENBRENNER. | think there is—there should be no dif-
ference, because our perjury and false statement statutes, you
know, do not have various levels of perjury. When you do make a
false statement, you have to live by the consequences. And | think
we all try to teach our kids that one of the things they always
should do is always tell the truth.

Chairman Hybpe. The gentleman’s time has expired.

The gentleman from Michigan reserves his time, and we will
then go to the gentleman from Massachusetts, Mr. Frank.

Mr. FrRANK. Let me follow up. Mr. Sensenbrenner said that he
would see no difference between lying about a private sexual affair
and lying about bombing a country, and that there was no grada-
tion at all. One of the three counts of grand jury perjury—and |
think the grand jury perjury is the most serious set of issues—one
of the three counts is, according to Mr. Starr, the President said
that the intimate activity began in February of 1996, and Ms.
Lewinsky said it began in November of 1995.

Here I would just express my difference with Mr. Sensenbrenner.
I do think, even if the President was wrong and got it wrong by
a couple of months, that making a false statement by too much—
when nothing turned on it, since Ms. Lewinsky obtained no age of
majority, nothing happened in the interim period that made any
difference, but let me ask you—so | would think as between mis-
stating by 2 months the date the affair began when you admitted
it and bombing a country, | don't know, maybe you could bomb the
wrong country, it would be analogous, and you cover it up by mis-
take, but my question would be as a former prosecutor, Ms.
Holtzman, would you have a—would you think anyone would have
brought in the prosectorial discretion a perjury case because some-
one 2%z years after an event admitted the event but got it wrong
by 2 months when nothing turned on the 2 months?

Ms. HoLTtzmaN. Well, | would be surprised by such a prosecution.
Remember, perjury requires materiality, and this is a jury ques-
tion.
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Mr. FrRaNk. That's directly relevant, because there was no mate-
riality here. But this is one of Mr. Starr's three counts of perjury.

But the way, on that subject, my colleague from Arkansas chal-
lenged Mr. Craig before. He said that the President never admitted
to sexual contact with Ms. Lewinsky. He used the phrase “inappro-
priate intimate contact.” | suppose he might have been having an
inappropriately intimate conversation about which country they
would like to bomb together.

But my sense is that almost everybody, except the gentleman
from Arkansas, accepted that, and among the people who believed
that Mr. Clinton did acknowledge that was Kenneth Starr, because
on page 149 of the referral, at point 3, he says, “The President
made a third false statement to the grand jury about his sexual re-
lationship with Monica Lewinsky. He contended that the intimate
contact did not begin until 1996. Ms. Lewinsky testified that it
began November 15th, '95.”

In other words, in the very accusation that Mr. Clinton got it
wrong by 2 months, Mr. Starr uses “intimate” and “sexual” inter-
changeably, and, in fact, | think disagrees from the point of the
gentleman of Arkansas and acknowledges in this report—in fact,
he charges the President with inaccurately remembering when the
sexual contact began.

It would seem to me my colleagues would have to decide here.
They cannot impeach in the alternative. You cannot accuse the
President of having not acknowledged the relationship and then
impeach him for having acknowledged it on the wrong day.

Yes, Ms. Holtzman.

Ms. HoLTzmAN. Congressman Frank, | think you raised a very
pivotal point, which is we are talking about impeaching a President
of the United States. It doesn't matter if it's William Jefferson
Clinton or somebody else. And you cannot trivialize the power of
impeachment by talking about removal because we have got a date
mistaken by 2 months or the President says——

Mr. FRANK. Thank you.

Ms. HoLTzmAN [continuing]. Intimate as opposed to sexual.

Mr. FRANK. Let me say——

Ms. HoLTtzmAaN. And | think that’s critical.

Mr. FRANK. Ms. Holtzman, | want to get quickly to the two other
perjuries. One of the other two counts of grand jury perjury is that
the President, when he said that—he believed he said in August—
this is even almost too complicated to state—Mr. Starr said he per-
jured himself because he said in August that he believed when he
did the deposition that oral sex wasn't covered. And they say they
knew he was lying. Again, how they would prove that, | don't know
what witness they want.

And the third one, of course, was the one Mr. Wexler talked
about before: What did the President touch, and why did he touch
it? That's the central count of perjury.

But just in closing, | want to respond also to a comment made
by the gentleman from Georgia who said, well, the President hasn’t
yet been exonerated on Whitewater. Whitewater has seniority
around here. If Whitewater were a Member, it would be a sub-
committee Chairman.
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Whitewater has been investigated by three Republican Justice
Department appointees, Jay Stevens, Robert Fiske, Kenneth Starr,
three men who at one point had been Republican Justice Depart-
ment appointees. They have been working on it for over 5 years.
They have as yet come up with nothing.

I do not doubt by this record that they will never admit an exon-
eration, but keeping open something which three separate Repub-
lican Justice Department former prosecutors have investigated for
5 years and have been able to bring forward no charge against the
President, it seems to me that's an abuse of power to continue to
hold over someone’'s head something that has been so long inves-
tigated for so little purpose.

And | actually yield back, Mr. Chairman.

Chairman Hype. | thank the gentleman.

The gentleman from Florida, Mr. McCollum.

Mr. McCoLLumMm. Thank you very much, Mr. Chairman.

Mr. Owens, | believe I'm reading your testimony correctly and
hearing it that you do not believe anything is impeachable or
should be impeachable that isn't directly related to some—in some
way the President’s power of executive authority. Do you think,
then, that if the President of the United States went back home on
vacation to Arkansas and murdered two of his best friends, having
no connection whatsoever to his office in any official capacity, that
we should ignore; would be derelict? Should we impeach him for
that if we knew he committed murder while he’s sitting as Presi-
dent.

Mr. OweNs. Given your hypothetical, and it is a farfetched one,
Mr. McCollum, I would certainly agree that the President of the
United States would not be fit to serve if he had committed mur-
der. My assumption is that he would be replaced probably before
it had to go to impeachment. But certainly murder is an offense in
my mind, an impeachable offense, if it's a President or Vice Presi-
dent or Congressman from Florida.

Mr. McCoLLumMm. Let's hypothetically assume, then, that the
President of the United States did not commit murder, but that we
elect a President someday and find after we elected him that, in-
deed, prior to his election in office, he had committed several
crimes of fraud and bilking of senior citizens out of millions and
millions of dollars. Would that be an impeachable offense? That
certainly wouldn’t go to his official conduct.

Mr. Owens. | think these issues are issues of gravity. | would
think that the Judiciary Committee would have to look at that, a
group of wise men and women like this one, and make a decision
whether it rose to the impeachability. | think that's a subjective
judgment based on who's before the committee and the level of evi-
dence.

Mr. McCoLLum. Ms. Holtzman, | am sure you are aware, be-
cause it was in today’'s paper, that Henry Ruth wrote an article
about Watergate and cited specifically the income tax fraud charge
against President Nixon and cited your vote and Mr. Conyers as
having voted to impeach on that article, although | think perhaps
others on this panel voted against it.

Yet you have testified today, | can’'t imagine that was related to
his official duties; that, indeed, you think that impeachment needs
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to be related to the President’s official duties. How do you square
your vote back in 1974 with President Nixon on the income tax
fraud question to your testimony today?

Ms. HoLTzmaN. | am sorry, | haven't had the pleasure of reading
Mr. Ruth’s article. 1 assume it would be a pleasure to read it.

Mr. McCoLLum. It's in today’s Wall Street Journal.

Ms. HoLTzmAN. In any case, my answer to you is severalfold.
One, | went back because | had remembered the article of impeach-
ment with regard to taxes when this issue of Mr. Clinton came up.
And | looked at what | had written at that point in support of that
article. And in my writing, | said that | believe that there was a
misuse of the power of his office. My views, unfortunately, don't
provide the back up—don't provide the explanatory support. |
didn’'t write those views. | signed those views. | haven't had time
to—find the exact support in the record.

But | want to make one other point, sir, and that is that that
article also contained a question of emoluments, which charged the
President of the United States, as President, with enriching him-
self with a variety of additions that were made to his homes at tax-
payers’ expense. So you did have an abuse of governmental office.

I want to say a third thing in response to your question. That
article was not the sole ground of impeachment. We had article 1
which had some 32 separate counts of obstruction of justice. We
had article 2 which had five or six separate counts. So | don't know
that anyone would have voted or that | would have voted—if that
false tax return article were the only ground for the impeachment
of the President of the United States, | cannot say that | would
have voted for that.

Mr. McCoLLum. | think what my point of all of my questions |
have done now with this panel is simply to point out the fact that
what may be considered to be official conduct or not is not really
the ultimate criteria we should be judging impeachment on, even
though, with great respect, that's what some of you are advocating.

The fact is even in this case, the President, if he committed per-
jury or obstruction of justice, witness tampering and so forth, is
something very closely related to his job as the chief law enforce-
ment officer. He set an example which is something that none of
us should want to have out there. And it's very difficult to see how
the court system can function and the justice system can function
if the chief executive officer of the Nation is permitted to get away
with not being impeached, to have that kind of conduct tolerated.

So | would suggest that really the charges of perjury and ob-
struction of justice, while he’s sitting in office as President, are
very integral to his duties as President. So it occurs to me that—
also many other charges that are out there. But saying it's not con-
nected with his office is not in and of itself a reason not to vote
for impeachment.

Chairman HypEe. The gentleman’s time is expired.

The gentleman from New York, Mr. Schumer. The gentleman
from New York. | wanted to say Shuster, and | fought against it
very hard. Mr. Schumer.

Mr. ScHUMER. Thank you, Mr.——

Chairman Hype. All right.
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Mr. ScHUMER. Anyway, | thank the witnesses, all three people
I know, and particularly my predecessor Liz Holtzman. | guess,
starting in January, this will be the first time in a very long time
our congressional district is not represented by a Member in the
House Judiciary Committee, Manny Celler before you and then me.
And | am sorry this is the way we are going out, our district is
going out of the Judiciary Committee.

My first question relating to a question—to all three of the wit-
nesses, which relates to a question that | had asked the previous
panel, and that is this: | am still sort of—more than sort of. | am
still very perplexed by the view of some of the more moderate Re-
publicans. I guess none of them on this committee, but a good hum-
ber of the swing votes have expressed a view that, well, if only the
President would make a fulsome apology—the President believes
he has apologized already, but one, I guess, that is fuller or more
direct or whatever, or reiterate it again, that then maybe they
would vote against impeachment and for a lesser penalty.

And it seems to me that that is a specious standard. | mean,
here we are dealing with impeachment, one of the most serious
things this committee, this Congress, can do, and it should be relat-
ed to the actions of the President and whether they rise to the level
of high crimes and misdemeanors, whether they rise to the high
level that we have heard so many witnesses talk about; not about
either an apology or about whether the President answered the
questions to the liking of the members of this committee or to the
Members of Congress.

So | would just wonder, each of you having gone through this,
having thought about this in a historic sense, do you think, did it
ever cross your mind, let's say if Richard Nixon offered a full apol-
ogy late in the day, that you would then—I mean, should that have
influenced your decision as to whether he deserved impeachment?
Mr. Owens?

Mr. Owens. If impeachment is a political decision, and it is, my
sense is that if Richard Nixon, right up to the point of when the
Judiciary Committee undertook its debate at the end of July of
1974, had he gone public and said, “l apologize, | committed seri-
ous offenses, | thought I was acting in the public's interest,” my
sense is the public would probably have forgiven him and the Judi-
ciary Committee would not have voted articles of impeachment, but
certainly even if the House passed them, the Senate would not
have convicted.

When the three smoking guns turned up, the recordings, in
which Mr. Nixon was found to have directed the CIA to tell the FBI
to back off the Watergate investigation, within as | recall, 30 hours
of the break-in at Watergate, until those came out | think perhaps
he might have escaped because | think the public at that time did
not want to impeach even that unpopular President.

It is a wrenching decision on the public, very painful, to impeach
a President.

Mr. ScHUMER. You're saying what turned the public’'s mind
was—

Mr. OweNs. And | think Richard Nixon could have turned that
around.
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Mr. ScHUMER. But you are saying what turned people’s mind
were the actions of the President, not an apology or something like
that? Aren't | correct in assuming that?

Mr. Owens. If the President had come clean, | think it would
have made a big difference then.

Mr. ScHUMER. Okay.

Father DriNAN. Well, Senator, | think the crimes then were so
appalling. As | reread our report here, it was just unbelievable the
things in which they were involved with Tony Lasowitz. And the
memory, it is appalling. So | don't think that anybody mentioned
censure at that time and that it was just proceeding. Furthermore,
censure is not in the Constitution; the Congress has the one deci-
sion to make: Impeach or not impeach.

People say, well, the Constitution does not forbid censure, which
is true; and | think the people would accept censure in this country
now if we would get a Christmas present that this would all go
away. But | don't think that the concept of censure ever really
came up. If he could have apologized again—but he never apolo-
gized, really. He made more revelations when he was required to
do them, but he never really said that he was sorry.

Mr. SCHUMER. Ms. Holtzman.

Ms. HoLTtzmaN. Well, Senator—I like the way that sounds.

Mr. ScHUMER. Thank you.

Ms. HoLTzmaN. | think it is very hard to speculate about what
would have happened.

The fact of the matter is, we had those facts. None of us sought,
or | think few of us sought the responsibility of sitting in judgment
on the President. It was extremely difficult. It was very sad. It was
one of the most difficult tasks actually to cast that vote. All of us
searched our conscience and all of us felt that a very high standard
of evidence had been met.

Remember, what we were confronted with——

Mr. McCoLrLum [presiding]. The gentleman’s time has expired,
unfortunately. | let you answer as much as | can, Ms. Holtzman.

Mr. Gekas, you are recognized for 5 minutes.

Mr. GEkAs. | thank the Chairman.

Congressman Owens, you stated in the recitation of the provi-
sions in the Watergate report, or the committee language, that
what was being considered there was an attack on the system of
government, and that's what gave pause to many of you as you de-
liberated in that era. So you felt all of these offenses that were
lined up were attacks on the system of government.

You further stated, in answer to some of the hypotheticals posed
to you by the gentleman from Florida, like fraud and murder and
so forth, that really that's up to the Judiciary Committee of the
time and of the circumstance on what they then have to deliberate
to determine whether or not an offense was an attack on the sys-
tem of government. Am | paraphrasing you fairly correctly?

Mr. OweNs. If I had the right to revise and extend, | would have
said that | think the 25th amendment would have taken care of his
first hypothetical before it ever came to the Judiciary Committee.

Mr. GEKAs. The murder, | am not——

Mr. OweNs. But the decisions on impeachment and the evalua-
tion of the evidence are first given to the Judiciary Committee.
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Mr. GEkas. And if this committee or the majority of this commit-
tee felt so strongly that the commission of perjury by the President
of the United States, if proved, in front of a grand jury, and/or in
front of a deposition in front of a Federal judge, if we felt so strong-
ly that they were committed and constituted an attack on the sys-
tem of government in that this was perpetrated in order to destroy
the rights of a fellow American citizen who had instituted a legal
case against the President in those courts, and where a Federal
judge was sitting, or Federal officers in the case of a grand jury,
is this not, | say to you, within the realm of our possibility of ad-
judging that as an attack on the system of government? Would you
second-guess us on that?

Mr. OweNs. If I as a member of the committee felt that strongly
and intellectually believed, as you suggest in your hypothetical,
then | would vote to impeach.

Mr. GEkAs. Thank you, Mr. Owens.

Ms. Holtzman.

Ms. HoLTzZMAN. Yes, sir.

Mr. GEKAs. In your written statement, you said that you felt that
Mr. Starr overstepped his jurisdiction by arguing for impeach-
ment—arguing for impeachment on this ground or any ground.

Are you referring to his referral as being an argument of im-
peachment?

Ms. HoLTzmAN. Yes. | believe, Congressman, that when we wrote
that statute, and | was one of the authors, we had in mind the ex-
perience of what happened during Watergate with Mr. Jaworski, in
which we received no brief for impeachment, we received no argu-
ment for impeachment; we simply received a factual submission
with what is called a road map on top of it, and that was it. We
had to draw our own conclusions.

Mr. Gekas. | recite from the statute itself that says that the
Independent Counsel—in carrying out the Independent Counsel’'s
responsibility under this chapter that may constitute grounds for
an impeachment; that is, that the mandate is that the Independent
Counsel shall advise the House, and all of these, that may con-
stitute grounds for an impeachment.

So when—he has one of two choices: to do nothing or to report
that there is nothing impeachable and therefore we close the case;
or he refers something that may constitute grounds for an impeach-
ment. Isn’t that following the mandate of the statute?

Ms. HoLTtzmAN. With all due respect, sir, no.

Mr. GEkAs. No?

Ms. HoLTzmAN. Because there is a third choice, which is what we
had in mind. What we had in mind was what Mr. Jaworski did.
What Mr. Starr did was, he said these are 13 grounds for impeach-
ment. That is not what Mr. Jaworski gave us. What Mr. Jaworski
gave us were backup documents and factual statements. It was
not—it was not an argument——

Mr. Gekas. Thank you. | have to ask Father Drinan one ques-
tion. Father Drinan, in your written statement, regretfully I cannot
find the word “vengeance,” but | think you intoned it in your direct
testimony; that some of us, or people who are considering the im-
peachment of the President or considering the articles of impeach-
ment are driven by vengeance. Did you mean that? Did you say the
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word “vengeance” or am I—did | mishear you? Because it is not in
your written statement.

Father DRINAN. No, that term is not in the document.

Mr. GEkAs. Pardon me?

Father DRINAN. That term is not in the document, no.

Mr. GEKAs. You used it, though? You used it in your oral state-
ment?

Father DRINAN. Yes.

Mr. Gekas. Do you seriously believe that any member of this
committee or any Member of the House, in the final judgment that
he or she will render on impeachment proceedings or articles of im-
peachment, will be driven by vengeance?

Father DRINAN. | will leave God to judge that.

Mr. Gekas. Thank you. And then maybe God's messengers
should not prejudge the God that would make the judgment.

Mr. McCoLLumM. Mr. Gekas, your time has expired.

Mr. Berman, you are recognized for 5 minutes.

Mr. BERMAN. Thank you, Mr. Chairman. | thank the former
members for their excellent testimony.

I listened to what Mr. McCollum and some of the others on the
Majority side are saying as to this issue of lying under oath. And
they seem to be taking the view that in and of itself, when it in-
volves the President of the United States, lying has ripple effects
in terms of our system of justice, in terms of the message it sends
to the American people, that raises it to a level that perhaps is dif-
ferent than in other situations.

I would like to hear your thoughts about that argument, the im-
plications of lying under oath and the extent to which it should be
treated in the fashion that they are treating it.

Father DrinaN. Well, Congressman, there are a thousand
hypotheticals but we have only one case.

Mr. BERMAN. Yes.

Father DRINAN. The House Judiciary Committee has never really
heard evidence on that one case. The President has never had an
opportunity to cross-examine those who said things against him.
That's one of my fundamental difficulties and the difficulties of the
whole country with this whole proceeding. We can speculate about
the impeachment. All | know is that when the framers put it into
the Constitution, they said and affirmed this should be very rare.
This is only for the occasion, as Benjamin Franklin says, when we
want to anticipate and prevent assassination.

Mr. BErRMAN. Well, | don't want to speak for anybody else, but
I have to say that that argument doesn’t do that much for me. Yes,
I think questions of burden of proof are important.

There is a ream of grand jury transcripts, and while the process
I would have liked would have brought that before us in an orderly
fashion, we the minority, and the President’s lawyers, had the op-
portunity to call those same people and subject them to cross-exam-
ination. 1 don't consider this process defective in and of itself be-
cause of that. The question here that | would like answered is deal-
ing with this issue of statements under oath and the broader con-
text of that.

Father DRINAN. | will defer to my colleagues.
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Ms. HoLTzmaN. Mr. Berman, if I might just give you history in
terms of an answer to your question. We had two efforts to im-
peach a President. One was Andrew Johnson, because people didn’t
like his policy with regard to reconstruction and they picked on one
act, the removal of a Cabinet member. One act. That impeachment
went down in history as a scandal.

Mr. BERMAN. Yes.

Ms. HoLTzmAN. Watergate, the President lied to the American
people on numerous occasions. That was not the basis on which we
removed him. We had 32 separate counts under obstruction of jus-
tice, including offering presidential pardons to burglars. We had
several counts under abuse of power, including the misuse of the
CIA to get the FBI to stop an investigation; including the use of
the IRS to audit people’s tax returns improperly; including the cre-
ation of a plumber’s unit to break into a psychiatrist’s office.

You had such a spectrum of abuse and illegality and misconduct
that there was no question that his actions constituted an impeach-
able offense, and that the President needed to be removed. Here
you are talking about, in essence, the theme and variation is the
President engaged in sexual misconduct. He wanted to conceal it,
and that is what we are talking about in all of its variations and
guises. It certainly doesn't rise to what we saw in Watergate.

And in my remarks to this committee, |1 urged you to think about
how history will look at you. If you act on a single act of mis-
conduct which does not involve the powers of the presidency, how
will history judge you if you try to remove a President of the
United States?

Chairman HypEe. The gentleman’s time has expired.

The gentleman from North Carolina, Mr. Coble.

Mr. Coble, will you yield to me briefly?

Mr. CosLE. | will indeed.

Chairman HybpEe. Thank you.

Father Drinan, you made the statement that one flaw with this
process is that the White House, the President, hasn't had an op-
portunity to cross-examine his accusers. Is that correct? Is that
your position?

Father DrINAN. | object to the use of the grand jury testimony
in toto. | don't think that's what the Constitution intended. The
Constitution gives the sole power of impeachment to the House.

Chairman Hype. Well, let's get back to my question. Do you ob-
ject to the fact that the President’s lawyers haven't had a chance
to cross-examine witnesses, their accusers? Is that an objection of
yours? Yes or no?

Father DRINAN. We gave that to Mr. St. Clair in 1974, and |
think that should be made clear——

Mr. WATT. Mr. Chairman, is the lighting system working down
there or are we operating without it?

Chairman Hype. Thank you for reminding me of that. | appre-
ciate that.

Mr. WATT. Thank you, Mr. Chairman.

Chairman Hype. | am going to try a third time. Is it a complaint
of yours that the President has not had an opportunity to cross-ex-
amine his accusers? Is that one of your complaints?
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Father DRINAN. | think the people have the right, the people of
this country have a right, as well as the accused.

Chairman Hybe. Okay. | will take that as a yes.

What witnesses would the President like to cross-examine and
why haven't the Democrats invited them to be here and testify?

Father DRINAN. | can’t answer that, Mr. Chairman.

Chairman Hype. | didn’t think so. Mr. Coble.

Mr. CoBLE. | hope | have better luck than you did, Mr. Chair-
man.

Let me ask a question to the panel. How many Presidents have
been accused of lying to a grand jury while in office, A; and B, how
many Presidents have been accused of lying to a court of law under
oath while in office, if you know? Does anyone know the answer to
that?

Well, | take it silence indicates that you do not.

Let me move along then.

Mr. OweNs. Mr. Coble.

Mr. CoBLE. Yes, sir, Mr. Owens.

Mr. Owens. | would only point out to you that the lies which
President Nixon made were not under oath, but they were material
and they were devastating because he was assuring the American
people that he was enforcing the law; that investigators were get-
ting to the bottom of the break-in.

Mr. CoBLE. Let me move along.

Mr. OweNs. They were not under oath, but they were devastat-
ing because of what they dealt with.

Mr. CoBLE. My time is running. The reason | asked you is be-
cause much has been made about the historical significance and
connection to impeachment. | wanted to get that historical fact in,
if anyone knew.

Now, many people have compared this crisis to Watergate. There
are similarities and there are distinctions. | recall during the days
of Watergate, those who opposed impeachment simply said, my
gosh, it is only a second-rate burglary; what is the big deal?

Well, it was indeed a big deal because it involved cover-up, it in-
volved obstruction of justice, it involved abuse of power, it involved
the use of government employees—paid by the taxpayers—to lie, to
evade, to deceive. So it extended far beyond a second-rate burglary.

Now, nearly a quarter of a century later, we hear people who are
opposed to impeachment in this instance: Well, my gosh, it only in-
volves consensual sex among consenting adults; what's the big
deal?

Well, the big deal may be a duplication of Watergate problems:
cover-up, evasion, lying, deception, using government employees—
paid for by the taxpayers, I might add again—to cover up. It may
go beyond that. And I resent the fact that some accuse us of venge-
ance.

I don't mean to speak for anyone but | suspect very few in the
Watergate era, who sat on that House Judiciary Committee, were
gleeful about that exercise. Now, there may have been one or two
firebrands. There may be one or two firebrands here today who are
gleeful about it, but | dare say that the great majority of Demo-
crats and Republicans alike on this Judiciary Committee are not
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gleeful at all about this. But | don't think we can afford to dismiss
the facts that have been laid at our feet.

The Constitution requires us to respond, and if we vote in favor
of impeachment, then we are accused of being partisan firebrands,
and | resent it and | think most Americans will probably resent it.

I am getting a little carried away, Mr. Chairman, but | think I
need to say this. Many people have made a big point, a salient
point about the partisanship of this committee. Well, this is an en-
ergized, spirited, polarized group, | will admit, and when the tele-
vision lights are illuminated, that energy seems to intensify. But
for the benefit of our viewers, we get along pretty well with one an-
other once those TV lights are extinguished; a pretty good group,
pretty good men and women, | might add. Most folks don't know
that because they see the other side of it, but we are going about
our business. And if anybody thinks that vengeance is involved, |
will meet them in the parking lot later on tonight.

I yield back the balance of my time, Mr. Chairman.

Chairman Hype. Thank you very much.

On that high note, the gentleman from Virginia, Mr. Boucher.

Mr. BoucHER. Thank you very much, Mr. Chairman.

I was pleased to note in the statements made by our distin-
guished former colleagues who are here with us this afternoon, ref-
erences to the concern that we all should have about Members of
the House who might apply a lower standard to determining
whether or not articles of impeachment should be approved in this
matter.

Several of our withesses suggested that Members might consider
themselves to be a grand jury and apply a standard on the order
of probable cause to making that determination.

The committee on which you served, in its 1974 report in the
Watergate matter, established a standard that | think is far more
appropriate, and the standard that was adopted by your committee
on a bipartisan basis would make impeachment available only for
conduct that is, and | will quote the language, seriously incompat-
ible with our constitutional form of government or the performance
of the constitutional duties of the presidential office. And that is a
standard which | think is much more appropriate for the House of
Representatives to employ, as well as for the Senate to employ.

It occurs to me that the reason that some Members of the House
may be considering applying this lesser standard of probable cause
is because there has not been a sufficient focus so far on the kinds
of harms that can occur to the country just by virtue of the House
itself voting for articles of impeachment. And those harms would
be first of all a polarization of the Nation well beyond what it is
today; secondly, a diversion of the Congress and the President from
their basic responsibilities of tending to our urgent needs; a pos-
sible immobilization of the Supreme Court while the Chief Justice
presides at a Senate trial; the lowering of the standard for future
impeachment inquiries, and there probably is a longer list.

Today is an opportunity for us to begin, in a serious manner, the
dialogue about what these harms really are. And so | want to wel-
come our former colleagues who have much to say on that subject.
You have broached that in your testimony, and | would like to pro-
vide you with the balance of this time to talk, if you are inclined
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to do so, about what you see those harms being and why the House
of Representatives ought to apply the higher standard well beyond
probable cause, the standard announced by your committee in
1974, as we consider whether or not to vote articles of impeach-
ment.

Mr. Owens.

Mr. OweNns. | think that the increased polarization which inci-
dentally already exists—more than two-thirds of the people in
every poll that 1 have seen recently do not want this President im-
peached—the polarization would increase dramatically if the House
passes articles of impeachment and sends them to the Senate to be
tried.

Father Drinan mentioned slowing down, the stoppage of much of
the government, taking time of the Chief Justice of the Supreme
Court, the terrible feelings and passion that depriving a President
of his elected time in office, which the people have bestowed upon
him would cause. | think it would have a terrible impact upon the
public; I don't think there is any question about it.

Hence, some of us we tried to apply in 1974 the for test for
whether we would pass articles, not by the “clear and convincing”
that one thinks of as typical evidence for an indictment but, rather,
“beyond a reasonable doubt” so that the Senate would, in fact, have
the evidence on which to convict. And it was clear that Richard
Nixon would be convicted by the Senate and removed from office,
and only under those circumstances should you put the country to
this kind of a test.

Mr. BoucHER. Ms. Holtzman.

Ms. HoLTzmAN. | think | addressed that in my arguments. |
think all of us felt—well, | can't speak for everybody. I know | felt
that way. | think many of my colleagues felt that we had to vote
as if we were on the Senate, that we couldn’t just simply say, look,
guys and gals in the Senate, this is your job, we are just going to
hand this ball over to you, hot potato, and you handle it; because
we are talking about the United States of America and all of its
people, all of the huge tasks that have to be dealt with now, the
huge disruption that will take place if articles are voted. The Sen-
ate will be tied up. How can we pass legislation to protect Social
Security, to improve education, or to deal with agricultural prob-
lems or the environment? The Senate is going to be sitting there,
day after day after day, hearing testimony about where the Presi-
dent did or did not touch Monica Lewinsky and what she said
about it, and what anybody else might have said about it.

Chairman HybpE. The gentleman’s time has expired.

Ms. HoLTzmAN. It seems to me not exactly what we want.

Mr. BoucHER. Thank you, Mr. Chairman.

Chairman HypE. You bet.

The gentleman from Texas, Mr. Smith.

Mr. SMiITH. Thank you, Mr. Chairman.

Ms. Holtzman, | would like to point out a couple of passages in
your statement. The first passage is this—you point out that a trial
in the Senate would disrupt the workings of the Senate and it
would disrupt the presidency as well. Certainly to a large extent,
I am sure that that is true. You didn't mention an alternative
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which is pretty obvious and which has been recommended by over
100 major newspapers, and that's the possibility of resignation.

The other passage | want to refer to, and it sort of follows up a
little bit on what Mr. Boucher was discussing, too—you say, in Wa-
tergate when we voted for impeachment, we did so because we be-
lieved that President Nixon should be and would be removed from
office. We didn't operate on a watered-down standard of evidence.
We weren't passing the buck to the Senate where the real action
was and would take place. We voted as if we were in the Senate.

Let me read to you from another expert. She, like all of you, was
a Democrat. She was a very distinguished member of this Judiciary
Committee when you all served on it. She also happens to be a
former member, Congresswoman from Texas, and you all know
who | am talking about, and that's Barbara Jordan. But here is
what she said: It is wrong, | suggest, it is a misreading of the Con-
stitution for any Member here to assert that for a Member to vote
for an article of impeachment means that that Member must be
convinced that the President should be removed from office. The
Constitution doesn't say that. The powers relating to impeachment
are an essential check in the hands of this body, the legislature,
against and upon the encroachment of the executive. In establish-
ing the division between the two branches of the legislature, the
House and the Senate, assigning to the one the right to accuse and
to the other the right to judge, the framers of this Constitution
were very astute. They did not make the accusers and the judges
the same person.

That seems to me to directly refute what you said in your state-
ment about the members of the committee voting as if they were
in the Senate.

Ms. HoLTzmAN. | am not sure that it necessarily—your conclu-
sion necessarily follows. I do think that——

Mr. SmiTH. Okay. | really wasn't asking you a question there.

Ms. HoLTzmAN. Okay.

Mr. SMiTH. | want to read another passage and then give you a
chance to respond to both. I was voicing my opinion that the plain
meaning of the word seems to me to contradict what you have said.

But here is another statement by Barbara Jordan in that same
delivery. “Beginning shortly after the Watergate break-in and con-
tinuing to the present time, the President engaged in a series of
public statements and actions designed to thwart the lawful inves-
tigation by government prosecutors. Moreover, the President has
made public announcements and assertions bearing on the Water-
gate case, which the evidence will show he knew to be false.”

She said, “these assertions, false assertions,” were “impeachable.”

Now, a couple of follow-ups real quickly. One, the Independent
Counsel pointed out, | think accurately, that the President over a
7-month period of time had a half-dozen occasions where, if he had
chosen to do so, he could have made a crossroads decision. He had
a decision whether to continue a pattern of deception or whether
to tell the truth. The Independent Counsel found that he chose, un-
fortunately, to continue that pattern of deception.

And then let me also read a statement that Mr. Stephanopoulos,
who was a senior adviser of the President, said—this is a quote:
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“This was no impulsive act of passion. It was a coldly calculated
political decision. He spoke publicly from the Roosevelt Room. He
assembled his Cabinet and staff and assured them that he was tell-
ing the truth. Then he sat back silently and watched his official
spokespeople, employees of the U.S. Government, mislead the coun-
try again and again and again.”

Now, my final question is this: Don’t you think that the Presi-
dent, in Barbara Jordan’s words, has engaged in a series of public
statements and actions designed to thwart the lawful investigation
of government prosecutors?

Ms. HoLTzmaN. | think that the President’'s statements were de-
signed to cover up sexual infidelity, a relationship with Monica
Lewinsky, a very embarrassing and wrongful relationship.

Mr. SmiITH. Wasn't he, though, trying to thwart the lawful inves-
tigation by government prosecutors?

Ms. HoLTzmAN. It depends—well, | think | answered your ques-
tion. But | also want to make the point here that if you want to
compare this to Watergate, it is a very false comparison because,
in Watergate, we had not simply false statements. We had false
statements about criminal conduct.

Mr. SMiITH. | very specifically—

Ms. HoLTzmAN. Here you have false statements about—

Mr. SmiTH. | would like to reclaim my time.

Ms. HoLTtzmaN [continuing]. Inaccurate statements about sexual
infidelity.

Mr. SmiITH. Ms. Holtzman, what | read that Barbara Jordan said
was very specific, very applicable and impeachable conduct.

Chairman HyDE. The gentleman’s time has expired.

The gentleman from Virginia, Mr. Scott.

Mr. ScoTT. Thank you, Mr. Chairman.

Father Drinan, you were asked about what witnesses ought to be
called. We have asked for the list of allegations. We have known
that Mr. Starr started off with 10—started off with 11, ended up
with 10. There have been other variations of the allegations. The
scope changes from week to week. It is Kathleen Willey one week;
it is campaign finance another week; it is not campaign finance the
next.

According to the National Law Journal's hotline, quoting ABC's
Douglas, quote, “ABC News has learned that the Republicans may
accuse the President of different grand jury lies than Kenneth
Starr did in his report to Congress. Sources say they will shy away
from Starr’s most sexually explicit allegations that Mr. Clinton lied
about which parts of Monica Lewinsky’s body he touched. Instead,
GOP committee lawyers cite new charges.”

Now, the gentleman from Arkansas, Mr. Hutchinson, alerted Mr.
Craig that there may be some other charges that he might want
to look into without a clear definition of what the allegations are.
Is it fair to ask which witnesses ought to be called?

Father DrRiNAN. Well, Mr. Congressman, that's not up to me to
decide. I think that many people, maybe the majority, feel that the
House Judiciary Committee is on the wrong path, that it has been
unfair, it has been erratic, but that’s not up to us to decide.

All I know is that we were called here today to come and tell
about 1974. As | recall, there was no criticism of the committee. At
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first, people said this is necessary, but as the evidence came out,
they applauded the committee. And we are here to compare it, and
I think that the sense of the public in the country is that the some-
thing bad has happened in the Judiciary Committee.

Mr. ScoTtT. And is the—would you have taken the prosecutor’s
testimony as evidence?

Father DriNAN. No, | think that that is basically wrong, and |
agree with Sam Dash who resigned over this very point. He said
that this goes beyond the Constitution, and as Ms. Holtzman said,
the statute makes it very clear that he is to give this evidence to
this body.

Mr. ScotT. Did you presume guilt unless the President came
forth with evidence in his defense?

Father DrRINAN. No. You went to Boston College Law School; you
know that’s bad law.

The President, like all of us, is entitled to the presumption of in-
nocence.

Mr. ScoTT. Mr. Owens, can you tell me what proof there was
that President Nixon had committed tax fraud? Was there any
question about whether or not that allegation was true?

Mr. Owens. | don't think that anybody questioned the back-dat-
ing of the deed, which saved him hundreds of thousands of dollars,
was supervised by him, and probably signed by him after the fact,
and back-dated. The evidence was overwhelming as to tax fraud
and the supplementing of his income by many gratuities by agen-
cies of the Federal Government.

The evidence was very clear, and it is listed, of course, in our re-
port in some detail.

Mr. ScoTT. Well, income tax is a crime and it is a very serious
crime. Why was it not adopted as an impeachable offense?

Mr. OweNs. There was a great deal of disagreement. Father
Drinan and | wrote an op-ed piece in the Times about a month ago
pointing out that we believed—and the majority of the committee
believed basically because we found it to be personal misconduct,
as opposed to abuse of presidential powers, We felt that it did not
rise to impeachability.

There were civil opportunities to redress those wrongs. A Presi-
dent can be sued civilly as well as criminally, prosecuted crimi-
nally, of course, while he is President or after, and | thought there
were other, better remedies. It did not rise to impeachability in my
view.

Mr. ScoTT. Thank you, Mr. Chairman.

Chairman HybEe. The gentleman from California, Mr. Gallegly.

Mr. GALLEGLY. Thank you very much, Mr. Chairman.

Thank you all, Panel, for being here today. As former Democrat
members of this House, | didn’'t have the honor of serving with you,
Father Drinan, or Ms. Holtzman, but I did have the opportunity to
serve with Wayne Owens.

Ms. Holtzman, do you agree with Father Drinan and with Wayne
Owens that income tax evasion and perjury are pretty much on the
same level?

Ms. HoLTzmAN. They may or they may not be.

Mr. GALLEGLY. Okay.

Ms. HoLTzmAN. It depends on the circumstances.
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Mr. GALLEGLY. One question | have for you, Ms. Holtzman, the
records from the Watergate era show that you voted in favor of an
article of impeachment dealing with the allegations that President
Nixon lied on his personal income tax return. Does that square
with your position on perjury?

Ms. HoLtzmaN. | think I was just previously asked that, but if
you would like me to go into it again, I would be happy to do that.

Mr. GALLEGLY. That's fine.

Prior to January of 1998, Mr. Owens, have you ever gone on
record publicly as stating that lying before a Federal grand jury is
not an impeachable offense?

Mr. OweNs. | feel a little like Henry Hyde must feel about his
own testimony during Iran-Contra. | could be surprised by some-
thing that I may have said in the past. At age 61, | can tell you
what the reflection of the last 24 years has brought me to.

Mr. GALLEGLY. | would love to chat with you after the meeting,
but we have a very limited amount of time. Do you remember any
specific——

Mr. OweENSs. | don’'t know.

Mr. GALLEGLY. Father Drinan, do you remember, prior to 1998,
ever taking a formal position that perjury does not reach the level
of an impeachable offense?

Father DRINAN. | am not certain what the—what the question is,
Congressman. Would you put it in—

Mr. GALLEGLY. Prior to January of 1998 when this story broke,
had you ever taken a position, that you remember, that perjury did
not meet a level consistent with an impeachable offense?

Father DrRINAN. Well, we didn’t have to write about impeachment
during those years, and | have no recollection that | talked about
perjury as an impeachable offense.

Mr. GALLEGLY. Thank you, Father.

Ms. Holtzman.

Ms. HoLtzmaN. Well, perjury may or may not be an impeachable
offense.

Mr. GALLEGLY. Do you remember ever having taken a position
prior to January 1998?

Ms. HoLTzmAN. On false statements, yes, in the Nixon impeach-
ment hearings.

Mr. GALLEGLY. Okay.

Wayne, you have stated—and correct me if | am wrong—that the
President should not be impeached because the underlying lies, or
perjury by the President, are not serious enough to warrant im-
peachment. At the same time, we have long lists of persons in Fed-
eral jails across this country for perjury. In fact, in my own home
State of California last year we had 4,000 individuals prosecuted
for perjury, last year alone.

If the President is not impeached, do you think the President
should pardon these folks?

Mr. OweNs. Elton, using the standard you set here for our com-
munications, my own sense is that you can't trivialize an impeach-
ment of the President by trying to make it comparable to any other
offense charged against any other person; and | don't think you can
hypothesize and make it similar, as you suggest in your hypo-
thetical.
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I don’t think that | can give you a very good answer to that.

Mr. GALLEGLY. Well, I certainly don't mean to

trivialize.

Mr. OweNs. This President’s offenses, in my view, do not rise to
impeachability.

Mr. GALLEGLY. Reclaiming my time, certainly it was not my in-
tent to trivialize this, in fact, quite the contrary.

In your testimony that the President’'s lies are not serious be-
cause—and | think you said—they involved lying about sex, and
many have said, oh, everybody lies about sex. If this is the case——

Mr. OwEeNs. Oh, that isn't what |1 meant, Elton. | think they are
very serious and should be punished. | don't think it should be cap-
ital punishment. | think they are lesser offenses.

I think censure is appropriate. | join with Gerald Ford on that.

Mr. GALLEGLY. | think lying under oath is serious, period.

Mr. OweNs. Of course.

Mr. GALLEGLY. | think that that is the real issue before us here.
It is not about sex.

Mr. OweNs. It is very important, and | did not mean to trivialize
that either, Elton.

Mr. GALLEGLY. The issue here is perjury, lying under oath. Tell-
ing the truth is the basic foundation of our entire judicial system,
and | think that that is the issue and we have been getting, |
think, a little bit astray here when people try to make sex the issue
here.

I firmly believe the cornerstone of our whole judicial system is
predicated on telling the truth, and | certainly would be the last
one to trivialize lying.

Mr. OweNs. And | hope the House of Representatives—if | may
say, in response to that, Mr. Gallegly, I hope the House of Rep-
resentatives will not miss its opportunity to censure and condemn
this President’s actions. | think it is highly unlikely that the Sen-
ate would ever convict the President based on an article you send
over. If you send it over to see whether they will or not, | think
you create a great constitutional conundrum.

Mr. GALLEGLY. Thank you, Mr. Chairman.

Chairman HybEe. Thank you.

The gentleman from North Carolina, Mr. Watt.

Mr. WATT. Thank you, Mr. Chairman. And | want to thank these
witnesses for being here.

I don't profess to be a great student of the Nixon impeachment
process, and this has been very educational to me to see some of
the interworkings.

One thing in particular that I am struck by is, we have this pub-
lic perception that the Nixon impeachment vote was a very biparti-
san vote, and | guess by the standards under which we are operat-
ing today, it was a very bipartisan vote in the committee. But not-
withstanding the overwhelming number of charges and the mag-
nitude of what | think everybody recognizes now was going on, ap-
parently there were still people who were not convinced that the
Nixon offenses rose to the level of impeachable offenses.

Am | correct in that on the committee, or—

Mr. OweNs. There were 10 members of the House Judiciary
Committee, including the current majority leader of the other body,
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who did not vote for any of the three articles of impeachment which
passed. But as | recall the chronology, something like 6 days after
we passed and completed our activities here, the President's—the
three “smoking guns,” these three recordings, were released which
showed that the President, among other—proved beyond a reason-
able doubt that he had instructed the CIA to instruct the FBI to
get out of Watergate and so forth, directly contradicting direct tes-
timony that he had given.

Then even Trent Lott and his nine colleagues on the Judiciary
Committee abandoned the President and said they would vote to
impeach on the House floor. Barry Goldwater and John Rhodes and
Hugh Scott went down to the White House and said, “Mr. Presi-
dent, it is over. You will be removed from office. You will lose your
pension and every perk of a former President. The jig is up; it is
time to leave.” And the President, former President at that point,
had the dignity to accept their judgment.

But right up to release of the “smoking guns,” there was a sig-
nificant portion of the Members of the House and of the committee
who did not accept that the offenses reached the impeachability
level.

Mr. WATT. And were all 10 of those members Republican mem-
bers of the committee?

Mr. OwENS. Yes, they were, yes. Yes, sir. You had 21 Democrats
and seven Republicans who voted for impeachment before the
“smoking guns.”

Mr. WATT. | guess | raise that because my colleague, Mr. Scott,
and | had an interesting discussion one day when the proceedings
were going on. | leaned over to him and | said to Mr. Scott, what
if President Clinton were a Republican President? Do you think we
would be taking the same position?

How did you rise above the—how did your committee rise above
the partisanship? Can you talk to me a little bit about how— I
mean, because one of the things that | have been really troubled
about is that this process has become so partisan and viewed by
the public as being so partisan that | think that has colored the
public's perception of even the credibility of the arguments on the
other side.

Mr. OwWENs. It was an exceedingly painful decision, for me espe-
cially. 1 was running for the Senate in the most Republican state
in the Nation, a Democrat, where Richard Nixon had gotten 72 per-
cent of the vote 2 years earlier, and | was confident that that would
be a serious political problem for me.

And the only refuge, Mr. Congressman, is in, your realistic view
of what the evidence requires. Given the serious constitutional obli-
gations that are imposed upon members of the committee, you just
have to say, consequences be damned; | will do what my conscience
tells me | have to do under the Constitution.

It was a very heavy responsibility, and I, honest to God, had no
second thoughts about voting for impeachment.

Chairman HypEe. The gentleman’s time has expired.

The gentleman from Florida, Mr. Canady.

Mr. CANADY. Thank you, Mr. Chairman.

I want to thank the members of this panel for being here. Your
perspective on these issues is very important to us.



157

Father Drinan, welcome back. We appreciated your earlier testi-
mony to the subcommittee.

I want to address the issue about the tax fraud article that has
been discussed at some length here and begin by quoting Charles
Black, who in his handbook on impeachment wrote, “A large-scale
tax cheat is not a viable chief magistrate.” That's on page 42, if you
have the book there.

Now, | think I understand Ms. Holtzman has kind of a nuanced
view about that; it would depend on the circumstances. But if | un-
derstand Father Drinan and Mr. Owens correctly, it is your—your
position is to disagree with Charles Black. Is that correct?

And please give a short answer. | am limited on time.

Father DRINAN. What precisely did Professor Black say on this?

Mr. CANADY. Pardon?

Father DRINAN. What precisely did Professor Black say?

Mr. CanaDY. What | just read, quote, “A large-scale tax cheat is
not a viable chief magistrate.” Do you disagree with that view?

Mr. OwWENS. Yes, sir, | do, absolutely.

Mr. CANADY. Okay.

Father Drinan.

Father DRINAN. | will concur with Mr. Owens.

Mr. CANADY. So you both disagree. That's consistent——

Mr. OweNs. We wrote an article in the New York Times, so we
have to agree with each other.

Mr. CanaDy. Okay. Well, that's consistent with what you have
been saying today.

Mr. Owens, let me ask you a question. Were you the only person
named Owens on the committee during the time of the Nixon im-
peachment?

Mr. OwWENSs. Yes, sir. | hope | am not going to regret making that
admission.

Mr. CaNnaDY. Well, because | am looking at the transcript of the
debate of the tax article with respect to President Nixon, and |
would like to read your closing remarks in the debate to the com-
mittee.

You said, “And so we are here having to decide this issue without
having any hard evidence that will sustain tying the President to
the fraudulent deed but which will support, in my opinion, the clos-
ing and inferential gap that has to be closed in order to charge the
President.”

You then go on to conclude, “I urge my colleagues to"—"based on
that lack of evidence, | urge my colleagues to reject this article.”

Now, Mr. Owens, | candidly will have to say to you, | don't think
that what you have said here is consistent with what you have
been saying today.

Mr. Owens. | think under the Rules of the House you can do
that, Mr. Congressman.

Mr. CaNADY. Well, | think the facts speak for themselves. | have
read the whole debate, and it is my judgment that although there
were clearly some members who believed that tax fraud by the
President was not an impeachable offense, the majority, the vast
majority of the members of the committee who expressed an opin-
ion on that subject, said that they were either for the article, as
Ms. Holtzman was, or they felt that there was insufficient evidence
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of fraud by President Nixon to proceed, as you said in your com-
ments.

So | find it a little disturbing that you would come before this
committee today and make an assertion that is contrary to your
own statement in the debate.

Now, let me just say that | think that Charles Black was right,
a large-scale tax cheat is not a viable chief magistrate. I agree with
that.

Mr. Owens. So you would have voted to impeach President
Nixon?

Mr. CaANADY. If there had been adequate evidence, if there was
an evidentiary question there, which | think has to be settled as
a separate matter. Just as there is an evidentiary question before
this committee, we have got to make certain that we have an ade-
quate basis for the conclusions we reach with respect to the allega-
tions of perjury and obstruction of justice.

But 1 will also say that just as a large-scale tax cheat is not a
viable chief executive, | believe that a large-scale perjurer is not a
viable chief executive.

Furthermore, | believe that the evidence before the committee
points to the conclusion that the President of the United States has
committed multiple acts of making false statements under oath,
and that's a serious matter that we are having to grapple with
here.

I hope everyone understands we are not enjoying grappling with
this, but the facts cry out. We have to deal with this. We cannot
turn away from it simply because it may be politically not expedi-
ent to deal with it, because the system of justice in this country is
affected by what we do here today and what we will do as these
proceedings move forward.

Again, | thank all of you for being here. | yield back the balance
of my time.

Chairman Hype. The gentlelady from California, Ms. Lofgren.

Mrs. LoFGREN. | would like to thank the panel for being here
and sharing your experiences and recollection.

I remember also back in 1974, and at that time, |1 had just fin-
ished my first year of law school, and | was working for Congress-
man Don Edwards and looking up at all of you sitting where | am
sitting today, never dreaming that | would be here in these cir-
cumstances.

I remember watching you as you all struggled, on both sides of
the aisle, to cope with what faced you and the really grave subver-
sions of government you faced and which you have recited today
that were presented by the situation of then-President Nixon; and
I remember in the '73 Judiciary Committee report the discussion
of the abuse of power that would be necessary to meet the standard
for “other high Crimes and Misdemeanors.” | don't have it in front
of me, but something to the effect that it would be “abusing powers
that only a President possesses” is one of the phrases in that re-
port. And | thought that really kind of summarized the subversion
of the government necessary, and that was a standard accepted by
both Republicans and Democrats at that time.

As you can see, today the standard has apparently changed, and
I accept that people have legitimate good-faith beliefs that a false
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statement alone is sufficient to impeach. | just don’t think that is
the historical standard.

And as | think about what we are doing here today, | think our
constituency is not just today's voters. My children are 13 and 16,
the constituency for what we do today will be my children’s grand-
children, because what we need to do is to make sure that we nur-
ture and protect our system of government. This is the greatest
country in the world, with the best system of government. We need
to make sure that we do not impair our wonderful constitutional
system, and what concerns me is that what we are doing now may
have an impact on our system of government.

I really think that we have been phenomenally successful in
many ways because we have an executive who serves for a set 4-
year term, and if you don't like the guy, you know that in 4 years
he can be voted out. And that definitive term allows the President
to deal successfully with other countries.

And what | am wondering—and maybe, Father Drinan, you
could answer this—if we are going to have this type of situation in
which we will have the election and now with the Jones case as
precedent in which you can sue a sitting President, we may have
a litigation phase after the election, and then we will have an im-
peachment phase following the litigation phase. | am worried and
concerned about what kind of stature and certainty the President
will have in the future if we have got that kind of scenario instead
of the certainty of 4-year terms. And what will the implications be
for this Nation? Do you have thoughts on that?

Father DrRINAN. | think the implications are horrendous, and you
are quite right, that if we weaken the independence of the presi-
dency, who knows? The next President may want to change the
rules on Cuba, and they say, we will indict you for that or impeach
you for that, and he has been intimidated. And all history shows
that the presidency was severely weakened for 30 or 40 years after
the attempted impeachment of Andrew Johnson.

This has never happened in 220 years. | think that we should
look at that.

Furthermore—and | think the underlying thing is that the Presi-
dent is being charged, not with anything that relates to public pol-
icy or to the political function of the government, but for something
personal for which he has apologized for his misstatements.

Mrs. LorGREN. | know that in all likelihood the vote that we will
take in this committee will be on partisan lines, which was dif-
ferent than '74. 1 am not making this allegation, but | have had
constituents say that this is a Republican coup d'etat to take out
a Democratic President they could not defeat.

Whether you agree with that or not, should we be concerned
that, in the future, impeachment will be used as a partisan tool?

Father DRINAN. Well, that's the great danger. | keep wondering
why the arguments that the Republican majority use, why haven't
they persuaded any Democrats? Why haven't they changed public
opinion?

There is something very fundamental in the American psyche
that we don’t want this process and that | tried to be—tried to lis-
ten to. What is that argument? And the people are very troubled.
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And to repeat what | have said before, | think there is going to be
a big popular uprising against this process.

Mrs. LorFGrREN. | will just close and say, usually the American
people get it right.

I yield back.

Chairman Hype. The gentleman from South Carolina, Mr. Inglis.

Mr. INGLIS. Thank you, Mr. Chairman.

I am glad that Mr. Craig is still here with us, Mr. Chairman, be-
cause it is very important to note his testimony earlier in the day
that, and I will quote, “Let me assure”—this is again the Special
Counsel to the President. “Let me assure the members of this com-
mittee, the Members of the House of Representatives and the
American public of one thing. In the course of our presentation
today and tomorrow, we will address the factual’—and factual is
underlined—"and evidentiary issues directly.”

Ms. Holtzman, do you have any facts or evidence relating to this
case involving the President?

Ms. HoLTzmAaN. What does that question mean?

Mr. INGLIS. Do you have any facts relating to the things of which
the President is accused here today? Obviously not, right?

Ms. HoLTzmAN. No. That is not my answer, sir. That may be
your answer to your question. It is certainly not my answer to your
question.

Mr. INGLIS. What facts do you have?

Ms. HoLtzmaN. If you will let me, 1 will be happy to tell you.

Mr. INGLIs. Go right ahead and tell me what facts you have.

Ms. HoLTzmaN. One fact is the perspective of Watergate, the his-
torical fact, what that means and how you place impeachment in
a historical context.

Mr. INGLIS. Good.

Ms. HoLTzmAN. The other fact is, the questions that were raised
with respect to how the public will deal—

Mr. INnGLIs. Reclaiming my time, you have no evidentiary mat-
ters to present, either, do you?

Ms. HoLTzmAN. Okay, reclaim your time.

Mr. INGLIS. How about Father Drinan? Do you have any evi-
dentiary matters to present?

Father DRINAN. Do you want new facts or reflections on old
facts?

Mr. INGLIS. Generally in a legal case there are things called facts
and evidence, and then there is the law. It seems to me what you
are arguing here is the law, is it not?

Father DRINAN. We came, sir, to explain what we tried to do in
1974.

Mr. INGLIS. That is precedent, correct, Father Drinan? That is
precedent, which is generally law, is that correct?

Father DRINAN. | think so.

Mr. INGLIs. Mr. Owens, do you have any facts or evidence to
present in this case?

Mr. OweNs. That is our function today, to interpret for you what
happened in 1974. It is full of facts. The contrast between what
that President did and what this one did is, of course, where we
are supposed to——

Mr. INGLIs. You would agree that——
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Mr. OwWENS [continuing]. Spend our time.

Mr. INGLIS. That is precedent, which is in the nature of law rath-
er than facts or evidence.

Mr. OwWEeNs. We are here to explain what happened and to inter-
pret it as best we can, that is correct.

Mr. INGLIs. | am just trying to point out—and | don’'t know why
Ms. Holtzman became so defensive about this—I am just trying to
point out the great inconsistency in Mr. Craig's statement earlier
today, that he—and this is not your fault, this is certainly not the
fault of these three people before us. It is just that earlier today
the Special Counsel to the President of the United States said
that—today, before this committee——

Mr. OweNs. Excuse me, Mr. Congressman. Did he say that no
witnesses would interpret old historical precedents for the commit-
tee?

Mr. INGLIS. The point | am interested in making is this is panel
two, and Mr. Craig, we have yet to hear any facts or any evidence.
There is nothing new here. In fact, we have already heard from Fa-
ther Drinan once before. There is nothing new.

So the great high bar Mr. Craig earlier set for himself and for
the President, that this day and tomorrow are going to be the day
that we hear evidence and facts that contradict the evidence before
the committee, for panel two the score is zero facts, zero evidence.
There are more panels to come, but I look forward to, throughout
the rest of the day and tomorrow, keeping track every time about
whether we have got any new facts or any new evidence.

Again, | think it is very helpful, but we have heard it all before.
It is very helpful, and | appreciate your time, but it is not what
Mr. Craig said that he was going to deliver to this committee.

Father DriNaN. If | may ask, what do you mean by facts? We
have been giving facts here since we started.

Mr. INGLIs. The facts, sir, that we want—

Father DRINAN. You want new facts about the so-called scandal?
What do you want?

Mr. INGLIsS. That is what | am interested in finding out. | want
to know if there are any facts and evidence in this case that would
tend to make us conclude that the President in fact did not lie to
the American people, as he said he did. Maybe there are.

Father DrRiNAN. The White House gave you 185 pages of their
case.

Mr. INGLIs. We are looking forward to it.

Mr. OwenNs. Mr. Congressman, in dealing with facts, you taught
7-year-olds in this country what telephone sex is and oral sex, and
what you can do with a cigar, and you had enough facts.

I think it is the interpretation of the facts, may | respectfully
say, which is required by this committee.

Mr. INGLIs. Okay, you disagree with the Special Counsel and
President. Mr. Craig says he wants to present facts and evidence
today and tomorrow. Apparently you are all on a different sheet of
music, because that is not what you are doing.

You are doing a very helpful thing, which is presenting the law
and precedents. It is not facts. Facts would be evidence in this case.

The CHAIRMAN. The gentleman’s time has expired.

The gentlewoman from Texas, Ms. Jackson Lee.
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Ms. JAacksoN LEe. Thank you very much, Mr. Chairman. Let me
make my continuing objection to the shortness of the time of which
the President has been given to make his case.

Let me, for the record, note that Mr. St. Clair, in addition to
bringing an enormous number of witnesses, participated, as | un-
derstand, with the 17 days executive and nonexecutive sessions.
Mr. St. Clair, being the lawyer for Mr. Nixon, had the ability to ex-
amine and cross-examine witnesses. So | raise the concern that
many of the esteemed and distinguished members of this panel
have not been able to fully answer our questions.

Let me thank the panel most of all for being here and providing
us with, if not a complete understanding of the Watergate proceed-
ings, at least a sufficient bird’'s-eye-view that would warrant us to
question the process that we are engaged in at this time.

One of our past Presidents said that one man with courage
makes a majority. So I, too, want to offer this day and the next day
to those Members of this body, this House, maybe this committee,
who are thinking seriously about where we are, might | draw the
committee to a dissenting view in the Iran-Contra that was signed
on by seven Republicans, and the words are these:

“The President himself has already taken the hard step of ac-
knowledging his mistakes and reacting precisely to correct what
went wrong.” “There was no constitutional crisis, no systematic dis-
respect for the rule of law, no grand conspiracy, and no administra-
tion-wide dishonesty or cover-up,” by dissenting Republicans,
signed by Mr. Hyde and Representative Bill McCollum of this com-
mittee in the Iran-Contra affair.

Let me say to the Members here, and as | cite these facts for you,
would you also give us sort of an insight, if you will, as to what
went on in your committee, short of those things that you are not
able to discuss because maybe they were in executive session, in
bringing out the fullness of the case?

Because over and over again | hear my dear colleagues, my Re-
publican colleagues, saying, “Where are the fact witnesses?” It is
my understanding that you were able to bring fact witnesses, and
subsequently, as Father Drinan said, there was a smoking gun of
the tape talking about Mr. Nixon asking the CIA then to stop the
FBI from investigating Watergate.

But listen to this. Would you believe that alleged conversations
by the President to a staff person, Mrs. Currie, about her recollec-
tions as to his whereabouts in the office or out of the office, at a
time when she was not a witness to anything, or not a witness
called for any proceeding, would be obstruction of justice; one ques-
tion?

In the referral by Mr. Starr, these words: “Finally, the President
made a third false statement to the grand jury about his sexual re-
lationship with Monica Lewinsky. He contended that the intimate
contact did not begin until 1996. Monica Lewinsky testified that it
began on November 15th, 1995.”

The conclusion of the Starr report: “For all of these reasons,
there is substantial and credible evidence that the President lied
to the grand jury about his sexual relationship with Monica
Lewinsky.”
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Can you tell me whether or not we have a constitutional crisis?
Can you tell me whether or not you had and others had, meaning
Mr. St. Clair, the opportunity to judge the credibility of witnesses
inside of the proceedings that you were able to deal with? And can
you tell me whether or not, in this instance, Mr. Clinton has as
well acknowledged that he has misled the American people?

And we could, if you will, not so much as a grand jury—but in
that structure, determine not to proceed because we have found no
reasonable basis upon which to impeach the President of the
United States of America? Because we, though not in essence a
grand jury, are the movers of this action and can decide that be-
cause of the frivolousness of it, we should not proceed.

I know that the answers will have to be brief. Ms. Holtzman, I
would appreciate it.

Ms. HoLTzmAN. Our process was never started by a grand in-
quisitor, it was started when the American people demanded that
the House act after the Saturday Night Massacre.

We had substantial actual evidence, including tapes of the Presi-
dent. When John Dean and the President disagreed about what
happened, we did not start an impeachment inquiry. That was in-
sufficient evidence.

I am concerned, and | think you have raised that, that the actual
determination of who is telling the truth, Monica Lewinsky or the
President, will be made without a basis of hearing from the actual
witnesses. | also do think that the facts of what happened in the
past—and history is fact, it is not law, it is fact—are important in
the determination of what this committee should do.

We are not in a constitutional crisis now. The question is, will
this committee and the House generate one for the country?

The CHAIRMAN. The gentlelady’s time has expired.

The gentleman from Virginia, Mr. Goodlatte.

Mr. GooDLATTE. Thank you, Mr. Chairman. | would like to
thank these former Members of Congress for their participation
today. They have been through what the members of this commit-
tee are going through now, and must understand how arduous a
task this is, how unpleasant a task this is, so | take exception to
some of the suggestions of the political motivations of the members
of this committee.

I once worked for a Republican member of this committee who
served on the Watergate Committee on the Judiciary, former Con-
gressman Caldwell Butler. He was one of those seven Republicans
who voted for the articles of impeachment. | think it takes great
courage and great integrity to vote out articles of impeachment
against a President of your own party.

I don’'t know what the vote will be in the final result in this com-
mittee or on the floor of the House, but | believe that Members on
both sides of the aisle will try to show courage and integrity and
act in that fashion.

But I am very concerned about the motivation of the White
House today in attempting to raise the bar, in attempting to try
to describe the standards that we are applying here as being some-
how different than the standards applied in the Watergate hear-
ings.
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Congressman Canady, | think, has very correctly pointed out
that there were many, including Congresswoman Holtzman, the
only remaining member of the committee who still serves today,
Congressman Conyers, who voted out an article of impeachment
against President Nixon under circumstances in which he made a
false oath on his tax return, so | think that that is an unfair stand-
ard.

I think the effort to try to impose upon the committee the burden
of “beyond a reasonable doubt,” the standard of proof in a criminal
proceeding, is also incorrect. There is no evidence that the Water-
gate committee used such a standard. In fact, as Congressman
Smith pointed out, Congresswoman Barbara Jordan explicitly re-
jected that standard. Some even set a much lower bar.

Let me read you this quote: “We are seeking what some people
have described as whether there is probable cause, and | do not
think it really reaches that. I have not found anything in the lit-
erature that says the House is looking even for probable cause. We
are trying to find out whether there are enough matters in the arti-
cles we draw up that would warrant a trial that would resolve the
questions.”

That was said by Congressman Conyers, the Ranking Minority
Member, during the Watergate proceedings. | think that is too low
a standard, quite frankly. | think clear and convincing evidence is
an appropriate standard for this committee to look at this evidence.

But this effort to suggest that this committee is politically moti-
vated in our efforts is contradicted, this effort on the part of the
White House and the White House's witnesses to suggest that
there is somehow a different standard being applied here, when in
point of fact the evidence is quite to the contrary.

It has been suggested, and Congresswoman Holtzman, | think
you suggested, this is simply merely lying about an embarrassing
personal situation, attempting to cover that up. But before the Fed-
eral grand jury, Mrs. Holtzman, the President’s statements | think
clearly indicate false statements. Unless some evidence is brought
forward by the President to rebut them, they clearly were not for
the purposes of covering up an embarrassment, because minutes
after the President made those statements under oath before the
grand jury, he went before the American people and acknowledged
doing some embarrassing personally indiscreet things.

Before the depositions in the civil lawsuit seven months earlier,
the President clearly was not making those allegedly false state-
ments for the purpose of covering up personal indiscretions, be-
cause in the same depositions the President acknowledged other
personal indiscretions with Gennifer Flowers and so on.

So | think the purpose of the President in both instances was
something other than to cover up personal indiscretion. | think the
purpose of the President was to defeat the lawsuit, the sexual har-
assment lawsuit; to obstruct justice in that case; to coach wit-
nesses, and to bring forth a false affidavit from another individual.

And those, | think, are very serious charges, very similar to the
charges that the Watergate committee considered regarding Presi-
dent Nixon and his tax return. And | think upholding the rule of
law and standing up for honesty and truth in our judicial system
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is a very, very serious matter that the American people are very
concerned about.

I would finally point out that you can’t look at polls to determine
the final outcome.

The CHAIRMAN. The gentleman’s time has expired.

The gentlewoman from California.

Ms. WATERS. Thank you very much, Mr. Chairman and members
of the committee. |1 thank our witnesses for being here today, our
former Members. I am trying to hold onto the belief that most
members of this Committee on the Judiciary are wrestling with
their conscience on questions of perjury and obstruction of justice.

I have long since decided that | cannot, in good conscience and
with a sense of integrity and fairness, support the impeachment of
President Clinton based on the allegations in this inquiry.

We have had some discussion on the question of perjury. Some
on this committee have held onto an argument that perjury for the
purpose of prosecution is and should be considered as a simple
statement of less than pure fact or detail. This is a holier-than-thou
attitude that allows no room for misstatement; no room for inabil-
ity to clearly and concisely recollect; no room for taking advantage
of legal definitions crafted by legal minds that may not comport
with lay definitions; no room for nuances or gradations.

Mr. Chairman, | am going to say this. | hate to. But your state-
ments and your actions during these hearings place you at the
head of the class in the category of strictest and purest interpreta-
tion of perjury. You have waxed eloquent about the rule of law, a
zero tolerance of lying. You have said no exception can be made for
lying to cover up an embarrassing sexual affair.

You said, “For my friends who think perjury, lying, and deceit,
are in some circumstances acceptable and undeserving of punish-
ment, | respectfully disagree”. You further said, “The truth is not
trivial, playing by the rules. We are fighting for the rule of law. I
think it is our constitutional duty under the law to pursue im-
peachment.”

You said, “I am frightened for the rule of law, and | don't want
that torn down or diminished.”

Mr. Chairman, you are our leader and the chairman of this pow-
erful committee. Many members of your party are following your
lead, taking your advice, and looking to your experience and integ-
rity to guide their decision.

Mr. Chairman, a few days ago | read a column written by Mr.
David G. Savage in my hometown paper, the Los Angeles Times,
and | was simply taken back by what | read. Mr. Savage did a lit-
tle research on you, your statements and your actions.

Mr. Savage opened his article with the following line, quoting
you, and | quote: “He mocked the sanctity of all who sermonized
about how terrible lying is. ‘Granted, lies were told,” he said, ‘but
it hardly makes sense to label every untruth and every deception
an outrage.” He also condemned the disconcerting and distasteful
whiff of moralism and institutional self-righteousness that led Con-
gress to conduct hearings on the deceptions coming from the White
House, and he denounced the result as a witch hunt.”

Mr. Chairman, this columnist was talking about you, you who
led the defense of the Reagan administration during the Iran-
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Contra hearings. This columnist’s research also shows you in direct
and absolute contrast to your belief about what was not a lie in
1987 as opposed to what is a lie in 1998.

Mr. Chairman, what are we to think about these contrasts, as we
review what you said then, and about understanding the nuances
of lies and your zero tolerance stage today? What must your col-
leagues in the Republican Conference who are wrestling with his-
tory, legal definitions and conscience, think about the possibility
that your statements today are in deep conflict with your 1987
statements?

To tell you the truth, I am a little disappointed. Never in my
wildest imagination did | think that you would have such conflict-
ing views about perjury and lying. You have done a 360-degree
turn on your deep philosophical beliefs about how lying should be
placed in proper context and nuances.

Mr. Chairman, |1 don't want you to default on your good name
and leadership. History will not be kind to you and the stark con-
tradictions of your leadership. It will surely be a sad commentary
on your long years of service to be recorded as one who led the se-
lective impeachment of the President of the United States, not
based on a consistent philosophical belief, but rather on a petty
partisan need to satisfy the need to retaliate, embarrass, or feed
the insatiable appetites of a group of hate-mongering——

The CHAIRMAN. | ask unanimous consent that the gentlelady be
permitted to finish her attack on me.

Ms. WATERs [continuing]. Who will stop at nothing to destroy
President Clinton. Thank you, | appreciate that, Mr. Chairman.

Mr. Chairman, you sent 81 questions to the President. Based on
Mr. Savage’s article and his accusations about you, | am going to
send you some questions. You don't have to answer them, and if
you are going to allow me all of this precious time——

The CHAIRMAN. Oh, please don’t abuse the privilege, Ms. Waters.
You have finished your prepared statement, haven't you?

Ms. WATERS. | really haven't, because it includes the questions
that I am going to send you.

Mr. BUYER. Regular order, Mr. Chairman.

The CHAIRMAN. | am sorry, | will have to tell you that your time
has elapsed. But we will continue this in private.

Ms. WATERs. Thank you.

The CHAIRMAN. | now yield myself 5 minutes to respond to the
gentlelady.

In a way, | am glad you brought that up, because | read that ar-
ticle in the Los Angeles Times, and | went back to my library and
I dug out the report of the Iran-Contra hearings back in '87. |
wrote a special dissenting report, and | reread it. If I do say so my-
self, it is real literature. I will get a copy and have you read the
whole thing, rather than a few excerpted sentences.

Now, it is true, at that time | was on the Intelligence Committee,
and when | had a more nuanced view about misleading people, at
no time did | sanction perjury. At no time did | sanction Ollie
North or Poindexter lying under oath. | objected and | made my
objections known.

But what | tried to explain—and | said context is everything,
and | stand by that—clandestine operations to get hostages out of
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Iran required secrecy and occasionally withholding information
that others wanted. Trying to save Central America from a Castro
takeover required some clandestine operations, and they required
sometimes withholding information. That happened, and it takes a
little understanding that people’s lives and resources are at stake.

And while the Democrats did not agree, they preferred no money
going to the Contras, whom they portrayed as thugs; the San-
danistas, with Mr. Ortega and Mr. Castro, seemed to fit in well
with them. That was a great controversy back in 1987.

But you cannot find any place or any time where | condoned or
justified perjury, or raising your hand and asking God to witness
to the truth of what you are saying, and then lying.

Ms. WATERs. Will the gentleman yield?

The CHAIRMAN. No, | will not yield.

Ms. WATERs. | want to take you to something that is in con-
tradiction to what you have said.

The CHAIRMAN. You have had your turn, Ms. Waters. This isn't
going to be the Maxine-Henry show.

Ms. WATERS. Too bad about that. 1 would like that.

The CHAIRMAN. | just wanted the record to show that my opposi-
tion to perjury and lying under oath has been constant, and is as
strong today as it was then.

But as long as | am using my 5 minutes, | want to ask my
friend, Father Drinan, a question. This may categorize me as a
member of the religious right, and | will tell you now, | have not
been to any meetings lately in anybody’s basement, so | am not a
part of the conspiracy.

But what is the significance of asking God to witness to the truth
of what you are saying? Does that add a little heft to the undertak-
ing of promising to tell the truth, the whole truth, and nothing but
the truth?

Father DRINAN. No, Mr. Chairman, that was just—everybody
knows that they have a very solemn duty. If this Saturday the vote
comes out 21 to 16 to impeach, and if the Republicans put intensive
pressure upon their own people, and if impeachment is passed by
seven votes, as is now predicted, | think that we all here will say,
“Awesome. What are the motives for that?” That is what | meant.

The CHAIRMAN. Let's get back to my question: What about the
rule of law? What does the chief law enforcement officer, when he
raises his hand in a lawsuit, swears to tell the truth and then
doesn't, then lies—does that erode, diminish, depreciate the rule of
law which protects you and me?

Father DRINAN. | suppose the answer is yes, but that is not the
right question. The question is——

The CHAIRMAN. | got the right answer. | will do the questions,
you do the answers. | yield back my time. Thank you, Father.

Father DrRINAN. You people have to make the big answer. Is that
up to the level of impeachability, so that we will distract and dis-
turb the country and erode the independence of the White House?

The CHAIRMAN. It is inconvenient, | will grant you that. It would
be inconvenient to have an impeachment, no question. The ques-
tion is, how inconvenient is it to have the rule of law eroded, cor-
roded, diminished, lessened, cheapened? That is the other side of
that coin.
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Father DRINAN. That is your assumption, sir, that all of that is
going to happen. My assumption is that further gray things might
happen. We have to weigh.

The CHAIRMAN. That's right. And everyone has to in the end an-
swer to their conscience. Absolutely right.

Now, we can get back to normality.

Mr. Meehan is next. Mr. Meehan.

Mr. MeeHAN. Thank you, Mr. Chairman. I am glad all of you
were here today, because you, among all the witnesses who have
appeared before us, bring, | think, an important historical perspec-
tive to the table.

What | would like to do is read to you some of the portions of
the Nixon tapes, essentially to take you back to the days where you
sat in judgment of a prior President, and then ask you how the
facts before us compare with those that you grappled with. Many
of us have heard a lot of conversations about what happened in the
Nixon era and the Watergate era, so | think it is important to go
back and compare.

Let me start with a June 17, 1971 conversation between Presi-
dent Nixon and H.R. Haldeman, John Ehrlichman, and Henry Kis-
singer. Haldeman tells Nixon that there is a file at the Brookings
Institute on Lyndon Johnson’s implementation of a bombing halt in
the Vietnam War. Nixon responds, quote, “Goddamn it, get it. And
get those files. Blow the safe and get it.”

On June 30, 1971, in a conversation with the same individuals
and Ron Ziegler and Melvin Laird, Nixon elaborates on his plans
with respect to the Brookings Institute: “They have a lot of mate-
rial. | want Brookings. | just want to them to get it, to break in
and take it out. Do you understand?”

On September 18th, President Nixon and John Ehrlichman had
a conversation in which they discussed using the IRS to harass
Senator Edmund Muskie, Senator Edward M. Kennedy, and their
supporters. Nixon says the following: “John, but we have the
power, but are we using it to investigate contributors to Hubert
Humphrey, investigate contributors to Muskie?” He goes on, “Are
we going after their tax returns? Do you know what | mean?”

Haldeman, “No, we haven't.”

Nixon, “Hubert, Hubert has been in a lot of funny deals.”

“Yes, he has.”

“Teddy, who knows about the Kennedys? Shouldn't they be inves-
tigated?”

September 10, 1971, President Nixon approves Ehrlichman'’s pro-
posal for a break-in of the National Archives to get secret Vietnam
papers of former President Johnson’s aides.

Ehrlichman: “There is a lot of hanky-panky with secret docu-
ments, and on the eve of the publication of the Pentagon papers,
those guys made a deposit into the National Archives under an
agreement of a whole lot of papers. Now | am going to steal those
documents out of the National Archives.”

Nixon: “You can do that, you know.”

Finally, on June 23rd, 1972, the infamous smoking gun conversa-
tion occurred. In that conversation, President Nixon and Haldeman
conspired to call in the CIA director, Richard Helms, and direct
him to tell the acting FBI director, Patrick Gray, that the FBI's in-
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vestigation of the Watergate break-in interfered with CIA oper-
ations.

Here is Haldeman laying out the plan for getting Helms to call
off the FBI investigation. Haldeman: “They say the only way to do
this is from White House instructions, and it's got to be Helms and
what's his name, Walters.”

Nixon: “Walters.”

Haldeman: “And the proposal would be that Ehrlichman and I
call him,” meaning CIA director Helms.

Nixon: “All right. Fine.”

Ms. Holtzman, Father Drinan, Mr. Owens, we have heard at-
tempts to compare President Clinton’s conduct in this case with
that of President Nixon. Indeed, we have seen the Independent
Counsel strive to mirror the language of the Nixon impeachment
articles in his referral, throwing out terms like “obstruction of jus-
tice”, “abuse of power”, despite the lack of evidentiary support for
either allegation.

To set the record straight, isn't it fair to say that President Clin-
ton’s conduct doesn't even hold a candle to President Nixon and
what he did?

Mr. OweNs. There is no question that it does not. | listened as
he instructed John Dean on how to lie to the grand jury. | heard
the tape. | heard the President’s own voice. | couldn’t believe it.

“Just tell them you don’'t remember, John. They can't indict you
if you don't remember,” and told him to “get $120,000, by God,
today, and pay it to Mr. Hunt, because he was going to blow by
nightfall.” I couldn’t believe what | was hearing.

Mr. MEEHAN. Cash, wasn't it cash?

Mr. OweNs. There is nothing like that in this evidence here.
There is nothing that touches on the immoral or—the illegality of
the evidence that we had with Richard Nixon.

We had no choice but to impeach. This committee has no choice
but to release the President, to vote down this article.

Mr. SENSENBRENNER [presiding]. The gentleman’s time has ex-
pired. Mr. Buyer.

Mr. Buyer. | thank all of you for coming today.

One of the things that is a lot different is we don’'t have John
Dean. You had someone on the inside that came forward. We don't
have someone, a Sidney Blumenthal or someone else who comes
forward and says, you know, enough is enough. | can't take it any-
more down at the White House. | want to tell you all about the
conversations.

We don’t have the benefit of the taped conversations, as they put
together their defenses and their schemes and their plans. We don't
have all of that. We have the transcripts from the grand jury testi-
mony. So there are some differences. And | have great respect for
what you went through, because we have gone through only half
of it. Your proceeding was nine months, and this has been four.

I do have a couple of questions. Father Drinan, you piqued my
interest earlier when you brought up the word “vengeance.” Why
do you think in our society we think it is so important that when
we give someone an oath, we ask them to either swear or affirm
to God, and we also, in many courtrooms around America, we ask
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someone to place their left hand on a Bible? Father, why do you
think we do that in our society?

Father DRINAN. It goes way back. For centuries it was very sa-
cred. But | don't think that you can invoke the oath and say that,
immediately, that someone who may have violated it is impeach-
able when he is the President.

You are asking the right thing. Sir, we all agree on this. Don't
make us say that, well, we are going to minimize the oath. We are
not doing that. We took the oath today. | teach legal ethics at
Georgetown. We solemnize all of this.

But that is not the question. The question is if this individual—
if this were a private matter, not related to government process, is
he impeachable because of that question?

Mr. BUYER. Let me ask another question of you, Father Drinan.
Tell me what the difference is between vengeance and accountabil-
ity under the legal system? What is the difference between those
two?

Father DRINAN. Vengeance is only—it is a legal term only some-
times. We don’'t make vengeance a crime. | used that term because
I, like the whole Nation, find it unfathomable that the whole Re-
publican establishment says this is an impeachable offense, and
the rest of the country doesn't get it.

Mr. Buyer. Father Drinan, | find it almost unfathomable that
there are some of my own Democrat colleagues, that somehow be-
lieve or feel that if the President lied before a grand jury, that that
was wrong but it is not impeachable.

Then | have to watch, even in these proceedings, how the Presi-
dent’'s own counsel, and as they work with the minority counsel—
there is coordination here between minority, the minority side, and
the President’s defense.

I would ask unanimous consent that an article that was in the
Wall Street Journal on November 30th, 1998—it is a declaration
concerning religion, ethics, and crisis in the Clinton presidency,
signed by 132 religious scholars—be placed in the record.

Mr. SENSENBRENNER. Without objection.

[From the Wall Street Journal Nov. 30, 1998]

BiLL CLINTON'S ETHICS—AND OURS

The following statement—"Declaration Concerning Religion, Ethics, and the Crisis
in the Clinton Presidency”—was signed by 95 religion scholars including Paul J.
Achtemeier (Union Theological Seminary), Karl Paul Donfried (Smith College), Jean
Bethke Elshtain (University of Chicago), Stanley M. Hauerwas (Duck University),
Robert Peter Imbelli (Boston College), Max L. Stackhouse (Princeton Theological
Seminary), and Harry Yeide (George Washington University):

As scholars interested in religion and public life, we protest the manipulation of
religion and the debasing of moral language in the discussion about presidential re-
sponsibility. We believe that serious misunderstandings of repentance and forgive-
ness are being exploited for political advantage. The resulting moral confusion is a
threat to the integrity of American religion and to the foundations of a civil society.
In the conviction that politics and morality cannot be separated, we consider the
current crisis to be a critical moment in the life of our country and, therefore, offer
the following points for consideration:

1. Many of us worry about the political misuse of religion and religious symbols
even as we endorse the public mission of our churches, synagogues, and mosques.
In particular we are concerned about the distortion that can come by association
with presidential power in events like the Presidential Prayer Breakfast on Septem-
ber 11. We fear the religious community is in danger of being called upon to provide
authentication for a politically motivated and incomplete repentance that seeks to
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avert serious consequences for wrongful acts. While we affirm that pastoral counsel-
ing sessions are an appropriate, confidential arena to address these issues, we fear
that announcing such meetings to convince the public of the President’s sincerity
compromises the integrity of religion.

2. We challenge the widespread assumption that forgiveness relieves a person of
further responsibility and serious consequences. We are convinced that forgiveness
is a relational term that does not function easily within the sphere of constitutional
accountability. A wronged party chooses forgiveness instead of revenge and antag-
onism, but this does not relieve the wrong-doer of consequences. When the President
continues to deny any liability for the sins he has confessed, this suggests that the
public display of repentance was intended to avoid political disfavor.

3. We are aware that certain moral qualities are central to the survival of our
political system, among which are truthfulness, integrity, respect for the law, re-
spect for the dignity of others, adherence to the constitutional process, and a willing-
ness to avoid the abuse of power. We reject the premise that violations of these ethi-
cal standards should be excused so long as a leader remains loyal to a particular
political agenda and the nation is blessed by a strong economy. Elected leaders are
accountable to the Constitution and to the people who elected them. By his own ad-
mission the President has departed from ethical standards by abusing his presi-
dential office, by his ill use of women, and by his knowing manipulation of truth
for indefensible ends. We are particularly troubled about the debasing of the lan-
guage of public discourse with the aim of avoiding responsibility for one’s actions.

4. We are concerned about the impact of this crisis on our children and on our
students. Some of them feel betrayed by a President in whom they set their hopes
while others are troubled by his misuse of others, by which many in the administra-
tion, the political system, and the media were implicated in patterns of deceit and
abuse. Neither our students nor we demand perfection. Many of us believe that ex-
treme dangers sometimes require a political leader to engage in morally problematic
actions. But we maintain that in general there is a reasonable threshold of behavior
beneath which our public leaders should not fall, because the moral character of a
people is more important than the tenure of a particular politician or the protection
of a particular political agenda. Political and religious history indicate that viola-
tions and misunderstandings of such moral issues may have grave consequences.
The widespread desire to “get this behind us” does not take seriously enough the
nature of transgressions and their social effects.

5. We urge society as a whole to take account of the ethical commitments nec-
essary for a civil society and to seek the integrity of both public and private moral-
ity. While partisan conflicts have usually dominated past debates over public moral-
ity, we now confront a much deeper crisis, whether the moral basis of the constitu-
tional system itself will be lost. In the present impeachment discussions, we call for
national courage in deliberation that avoids ideological division and engages the
process as a constitutional and ethical imperative. We ask Congress to discharge its
current duty in a manner mindful of its solemn constitutional and political respon-
sibilities. Only in this way can the process serve the good of the nation as a whole
and avoid further sensationalism.

6. While some of us think that a presidential resignation or impeachment would
be appropriate and others envision less drastic consequences, we are all convinced
that extended discussion about constitutional, ethical, and religious issues will be
required to clarify the situation and to enable a wise decision to be made. We hope
to provide an arena in which such discussion can occur in an atmosphere of schol-
arly integrity and civility without partisan bias.

Mr. BUYER. It starts by saying, “As scholars interested in religion
and public life, we protest the manipulation of religion and the de-
basing of the moral language in the discussion about presidential
responsibility. We believe that serious misunderstandings of re-
pentance and forgiveness are being exploited for political advan-
tage.”

Then they lay out six points. | think it is very good. I invite my
colleagues to read that.

I was very concerned, Father Drinan, for you to come in here and
to challenge the motives of this committee. | suppose that as you
sat on the impeachment, the three of you, there were people that
would challenge your motives and did at the time.
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Father DrRINAN. If | may say, | don't recall anything like that in
the House Committee on the Judiciary in 1974. We had the highest
esteem for each other, and | had high esteem for Caldwell Butler,
who agonized over this and eventually voted for it.

Mr. BuYer. Father Drinan, you are the first individual that I
know that has ever challenged, and | will take it personally here
because you said it to all of us, that we are driven by vengeance.
That is why | asked you the specific question about the difference
between accountability in our legal system and vengeance. That is
very important. So | am very disappointed that the President’s de-
fense would send witnesses to this committee that would say we
are driven by vengeance, that we are zealots and fanatics and cow-
ards.

Father DRINAN. | didn’t say fanatics or cowards.

Mr. BUYER. You did not, but a witness from the previous panel.

Mr. DrRINAN. Don't make me accountable for what other people
said.

Mr. Buyer. | am not making you accountable. I will make you
accountable for the vengeance statement.

Mr. SENSENBRENNER. The gentleman from Massachusetts, Mr.
Delahunt.

Mr. DELAHUNT. Thank you. Father Drinan, welcome, my former
teacher at Boston College Law School.

You are all Democrats. | think it is important to point out to you
and to the American people that a former colleague of yours,
Charles Wiggins, who is presently serving on the Court of Appeals
in the Ninth Circuit, agrees with you, and he is a Republican.

I am going to quote from testimony that Charles Wiggins gave
to this committee a short time ago, back on December 1st. I am
quoting: “I am presently of the opinion that the misconduct imme-
diately occurring by the President is not of the gravity to remove
him from office.” | think that goes to much of what you have all
said today in terms of the gravity of the conduct, even if it is pre-
sumed to be accurate.

He goes on to state, on page 141, “I find it very troubling that
the Committee on the Judiciary seems to be willing to impeach the
President. | find that there is not any necessity that the President
knew his acts were impeachable, that he was obstructing justice or
abusing power at the time he did them.”

So | think it is very important that you understand you are here
in a bipartisan sense with Judge Wiggins. He also stated, and you
just stated rather elegantly, Mr. Owens, that—and again, | am
quoting him—"We heard testimony from Haldeman, we heard testi-
mony from Ehrlichman, and we heard testimony from John Dean.”
You just referred to that, listening to that particular tape. It was
the smoking gun.

It is my position that we have a process here, and | think process
is important, because it is the process, not the names of the prin-
ciple players, whether they be William Clinton, Ken Starr, Monica
Lewinsky, or Linda Tripp, that will serve as a precedent for the
rest of our history.

I am really concerned that we have not heard direct evidence,
and | am particularly disturbed when | hear from others that sug-
gest that somehow the burden of proof to rebut what is—can only
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be described as triple and quadruple hearsay is on the President
of the United States.

We heard earlier from Mr. Craig when he said, “Much of what
Monica Lewinsky said was erroneous.” He did not accuse her of
lying or testifying falsely, he said “erroneous.”

I dare say it is the responsibility of this committee, of this com-
mittee, to hear from the principal witnesses, to make those critical
determinations in terms of memory, in terms of credibility, and in
terms of evidence. | would welcome your comments. Ms. Holtzman.

Ms. HoLTtzmaN. | think you are absolutely correct. You know, the
question was what standard of evidence should be applied. We ac-
tually had evidence beyond a reasonable doubt. We had the tapes
of the President of the United States himself. There was no ques-
tion of the level of evidence. We heard witnesses, direct witnesses.
We heard tapes. | don't think it is—

Mr. DELAHUNT. Reclaiming my time, | think it is very important
that you know and the American people know that we have heard
direct testimony in deposition from only two witnesses. | think it
is absolutely wrong for this body and for this institution to abdicate
its responsibility under the Constitution to an independent pros-
ecutor that merely served as a conduit for so-called evidence, while
it goes to the United States Senate for a trial which I think we can
all agree will be traumatizing this Nation and creating great insta-
bility within the body politic.

I yield back.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Tennessee, Mr. Bryant.

Mr. BRYANT. Thank you, Mr. Chairman. | would like to thank
the panel, a couple of you, for your second—I guess for the rerun
here.

I am reminded by my colleagues’ from Massachusetts statement
of my years in trial, when the other side often argued that there
is no proof here today on this point, when they too had the sub-
poena power and the ability as such to call in that proof if they
really, really wanted that proof there.

One would have to assume that by providing some 30 hours, if
you look at eight-hour work days, almost four complete days of
work hours before this panel, that if one really wanted that type
of proof, if they wanted confrontation with these witnesses and if
they wanted to cross-examine these witnesses, and they were so, so
dissatisfied with the process, that one would think they might issue
a subpoena and call some of these witnesses in.

On another subject, there are many issues here and | want to
touch on just a couple of them. I have heard today argued that pri-
vate conduct is not grounds for impeachment. | see the hypocrisy
in the White House of spending so much money and time and legal
effort in asserting the White House presidential privilege, which we
all know covers official conduct. So if we are talking private con-
duct only, why aren’'t we litigating in court the official conduct and
the executive privilege issue?

This panel seems to be arguing that, unless you have the Rich-
ard Nixon case, you can't impeach anybody. We have 32 counts and
one article of impeachment in that case. That sounds to me like if
you have got a bank robber out there that robbed 32 banks, and
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then you have got a second bank robber who only robbed four, that
you can't charge that person with bank robbery; that everybody
from here on has to rob 32 banks before they can be charged.

I suspect when it all settles in, this case will fall in between the
Andrew Johnson impeachment and the President Nixon impeach-
ment. It is for this panel to vote their conscience and decide wheth-
er, within that spectrum, if indeed there are sufficient articles of
impeachment.

One final argument | might say, woe be it to this country if we
go through this process, another government shutdown. | have
heard that term used today. But let me tell you, this is important
work that we are doing today. We are doing it not because we
started it, but because it is the President’s own conduct that began
this.

Back in 1974 when you folks were sitting in these seats, your
Democrat chairman of this committee faced similar circumstances
in terms of the troubles that this country had been through at that
point, and probably a sentiment in America that just didn't want
to do this.

In his opening statement in the Congressional Record, Mr. Ro-
dino eloquently states that, “We know that the real security of this
Nation lies in the integrity of its institutions and the informed con-
fidence of its people. We will conduct our deliberations in that spir-
it. It has been stated that our country, troubled by too many crises
in recent years, is too tired to consider this one. In the first year
of the Republic, Thomas Paine wrote, ‘Those who expect to reap the
blessings of freedom must, like men, undergo the fatigue of sup-
porting it For almost 200 years Americans have undergone the
stress of preserving their freedom, and the Constitution that pro-
tects it. It is now our turn.”

With that, | yield back the balance of my time.

Mr. SENSENBRENNER. The gentleman’s time has expired. The
gentleman from Florida, Mr. Wexler.

Mr. WEXLER. Thank you, Mr. Chairman.

Father Drinan, | think, as you described earlier, you were asked
to come today to tell us what happened during Watergate. For
those of us that don't really remember Watergate, it was chilling
for me to hear Congressman Meehan repeat verbatim President
Nixon’s language, and | think at least for some of us that don't re-
call the actual testimony, because we were too young or otherwise,
and then have it compared to the President’s alleged behavior is
very dramatic.

Mr. Owens had an opportunity, | think, to answer a question
earlier. | would like to give you an opportunity. Describe in your
words what was the abuse of power, the abuse of office by Presi-
dent Nixon, and compare that, if you would, in an objective fashion,
which 1 know you can, to the alleged abuse of power or abuse of
office by President Clinton.

Father DRINAN. Thank you for the question. | think the docu-
mentation exists here. This, along with other books, indicates the
extent of the upgrading or downgrading of government. It is just
unbelievable. That is the whole point, that we sat here and listened
to it. It was almost unbelievable.
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I remember sitting right over there with the microphones, listen-
ing to President Nixon telling his Attorney General, “You are not
going to appeal that ITT case. Understand that? You are not going
to appeal that.” And then they lied about that afterwards: “Well,
we never got any instruction.” And there is nothing, compared to—
now, | mean all these things, whatever you call them. This was an
eruption of corruption in the White House for which the Framers
intended impeachment. The Nation recognized that.

Mr. Rodino presided majestically, and the whole Nation was im-
pressed. The other day Mr. Rodino said there are no impeachable
offenses in anything that he has seen about these events.

So we are glad to be here to have an opportunity. But it becomes
more unbelievable every day, the possibility that the Congress, the
House, could go forward and impeach this person. What are they
looking at? Where are the documents? It is just unbelievable.

I want Ms. Holtzman to respond.

Ms. HoLTzmAN. Mr. Wexler, | mentioned in my testimony, but it
bears repeating, one claim of abuse of power was that the Presi-
dent had to be subpoenaed, did not voluntarily appear before a
grand jury despite being invited several times. He ultimately ap-
peared. What is the abuse of power?

Secondly, the other claim was that he invoked executive privilege
so that the special prosecutor would have to be put to his proof in
court. Once the court ruled, the President turned over the informa-
tion. Where is the abuse of power here?

When we talk about the Nixon impeachment here and the abuse
of power, when the President uses his office to get the FBI to—the
CIA to stop an FBI investigation, or gets the IRS to audit his politi-
cal enemies, that is an abuse of power that threatens the people
of the country and the operation of government. We don't see that
here.

I think that the members of this committee have to—obviously
have to search their conscience, but this process will be judged by
how bipartisan it is and how much the public is willing to put up
with a huge disruption because of the level of presidential mis-
conduct. | don't think we see that. The public is not prepared to
see that, that level of disruption take place.

Mr. WEXLER. Thank you, Mr. Chairman.

Mr. Owens.

Mr. OweNs. If you will permit, I am about to say something that
is about to put me on a hotter seat than Father Drinan had. But
when you talk about abuse of powers, I wonder about the powers
of this committee and the leadership of the House which will not
permit Members of the House, as | understand, to vote on censure,
which insists on impeachment or nothing.

This President should be condemned for his actions. He did lie
to a grand jury, in my view, and to say to the Members of the
House, you cannot censure him, you either have to impeach him
up-or-down or let him go. Many Members on the hot place do not
believe he should be impeached, apparently—at least two Repub-
licans have expressed it to me—and yet they have no choice, either
they impeach or they turn him free, | think that is bordering on
an abuse of power.

Mr. WEXLER. Thank you.
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Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Ohio, Mr. Chabot.

Mr. CHABOT. Thank you. Ms. Holtzman, let me go back to your
testimony here this morning. You stated, “Nearly a quarter of a
century ago | never imagined in my lifetime we would see another
impeachment. | am saddened to be here today.”

And | can assure you that we are all very saddened to be here
today, but we are here because of the conduct and the seeming in-
ability to tell the truth of only one person, and that is William Jef-
ferson Clinton.

Let me go back to a statement that you made in the Nixon im-
peachment era, back in 1974. You stated at that time that “The
President of this country ought to set a standard of strict, scru-
pulous obedience to the law.” Do you still feel that way? Do you
still feel that the President of the United States should set a stand-
ard of strict obedience to the law, that the President should be hon-
est?

Ms. HoLTtzmaN. Of course | believe the same thing. The question
is, what happens when the President is not? What is the punish-
ment? That is really the question you have to grapple with. Even
if in your conscience you feel impeachment is warranted, if you
don’t have bipartisan support and if the public won't accept it, are
you going to put this country through a terrible disruption? For
what? Try to find the common ground.

That was what distinguished us in Watergate. We drew up the
articles of impeachment with the Republicans. It wasn't an effort
of a single party.

Mr. CHaABOT. Let me move to Father Drinan now, because our
time is relatively brief, as you know.

Censure, Father, has come up several times here in this commit-
tee today. Let me address censure for just a moment here. You had
testified previously in this committee, and you stated back on No-
vember 9th when you appeared before us at that time, and | will
quote, “A vote to censure a President by one or both bodies of Con-
gress would establish a dangerous precedent.”

I agree with you. I am concerned that censure could lead to using
a censure against a President for political purposes. For example,
I strongly disagree with President Clinton’s veto of the partial birth
abortion ban. Despite my strong opposition to that, however, | don't
think we should punish him for what was essentially a political act
on his part.

Do you continue to believe that censure by either this committee
or the House is not the appropriate course for us to take?

Father DRINAN. That is up to the Congress itself. But | think
many people would say “lI am not certain about impeachment, and
I will vote for a censure.” People do feel strongly about presidential
misconduct, and the President realizes that.

The consequences, however, still worry me, that this will intimi-
date future Presidents; that they will censure him, shortly before
election, for political reasons and not for reasons that might be im-
peachable.

Mr. CHABOT. So your feeling is that censure is probably not the
course that we ought to take?
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Father DRINAN. Well, it is up to people who are wiser than | to
say what is the appropriate.

Mr. CHaBOT. Thank you, Father.

Congressman Owens, let me go to you at this point. I am going
to quote from a statement attributed to you back in 1974, again,
in the Nixon impeachment proceedings.

You stated at that time that “Impeachable conduct need not be
conduct prohibited by criminal statute, although it must be clearly
offensive; that is, known to be wrong by the person who commits
it at the time it was committed. It could be a substantial abuse of
power, blatantly unethical conduct, or a flagrant violation of con-
stitutional duties.”

Doesn’t the President of the United States have the constitu-
tional duty, when he raises his hand and swears to tell the truth,
the whole truth, and nothing but the truth, so help me God, to tell
the truth?

Mr. OweNs. Obviously he does, and | regret that he didn't. My
concern here—I disagree, obviously, with Father Drinan on cen-
sure. | disagree with Barbara Jordan as she is quoted to us. | dis-
agree with Congressman Owens as he is quoted to us. | am now
24 years older and at least 10 years more mature.

But | think it is very important that the punishment fit the
crime here. I'm just trying to say to the committee, the offense does
not rise to impeachability. The President was like a deer caught in
the headlights of a car. His marriage all of a sudden was in danger,
his presidency was in danger by his own sexual infidelity.

Mr. CHaBOT. He also, as a private citizen—

Mr. OwENs. | understand.

Mr. CHAaBOT. Excuse me.

Mr. OweNs. | understand how he got caught in that mess, and
I think he ought to be censured for having done the wrong thing.

Mr. CHaABOT. He also had a private citizen, Paula Jones——

Mr. Owens. It does not rise anywhere to the level of
impeachability as compared to Richard Nixon's offenses, whom we
are here to contrast today for you, the actions of that President.
That is the point | am trying to make.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from New Jersey, Mr. Rothman.

Mr. RoTHMAN. Thank you, Mr. Chairman. | was just about to
make the statement, but Congressman Owens made it for me. But
I will repeat it, because it is the appropriate issue for us: What is
the appropriate punishment for the President’'s wrongful conduct?

Now, we all want to uphold the rule of law for ourselves, our
children, and our judicial system. But we have civil courts and
criminal courts, and we have President Clinton already liable to be
sued civilly and criminally for any action that he has taken. So the
rule of law will apply to this President.

As my friend from California said, this is about a civil procedure.
Of course it is. If the President was deemed to have done some-
thing wrong in a civil deposition, the civil judge, upon discovering
that, had the right to sanction him, punish him, and thus uphold
the rule of law. So the rule of law already applies to the President.

We were talking about whether the punishment, the nuclear
bomb punishment, the death penalty punishment of impeachment
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is necessary or appropriate for the President’s wrongful conduct.
This does not get to the question of whether those seeking the
President's impeachment have presented a scintilla of factual evi-
dence to justify or to meet a burden of clear and convincing evi-
dence. They have not presented a single fact witness. But that is
for another day. Hopefully they will come to their senses and meet
that clear and convincing standard of proof requirement.

But my friend from Indiana, Mr. Buyer, was saying, that when
you raise your hand to tell the truth, that is so important. Of
course it is important. Anyone who violates that can be sued civilly
and criminally. But is the violation of that oath per se treason,
bribery, or other high crimes and misdemeanors, so we need to add
the punishment of impeachment and removal to the punishment
the President can already sustain, civil punishment and criminal
punishment; knowing, of course, that the punishment of impeach-
ment and removal is not just a punishment and will not just have
an effect on President Clinton, but it will have an effect on the en-
tire country and perhaps the world?

So that is the standard. No one has the right to draw to them-
selves the mantle of the protector of the rule of law, even if you
believe he lied under oath, know that most scholars say, lying
under oath is different than perjury, which is lying with specific in-
tent, and it has a material effect. But even if you believe lying
under oath is wrong and rises to the level of impeachment, ask
yourself if that was what the Founders had in mind by treason,
bribery, and high crimes and misdemeanors? And say, Is that an
appropriate punishment that fits the offense, the wrongful conduct
of President Clinton? That is what we have to decide. 1 hope my
colleagues will bear that in mind.

Again, on the issue of whether or not any factual evidence has
been brought before us by those seeking the President's impeach-
ment, | dare say, not yet. That disturbs me greatly, because | be-
lieve that the American notion of fairness and due process puts the
burden of proof on the accuser to prove by clear and convincing evi-
dence someone’s guilt.

It gives the accused the right to demand the accuser meet that
burden before the accused says anything, if at all. It is not up to
the accused to prove his or her innocence. That is the American
way. That is our rule of law in America. | hope we will get to that
sometime before this inquiry is completed.

Thank you. I yield back.

Mr. SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Georgia, Mr. Barr.

Mr. BARR. | would like to yield 30 seconds to the gentleman from
Ohio, Mr. Chabot.

Mr. CHABOT. | thank the gentleman for yielding. In the previous
testimony here, it was assumed that the President lied to protect
his wife and his daughter, et cetera. But | think it is just as likely
that he lied in order to defeat a fellow citizen's lawsuit against
him, a sexual harassment lawsuit which was a very significant
lawsuit.

I yield back. I thank the gentleman for yielding.

Mr. BARR. Thank you. You all are here today in support of the
President, in defense of the President. | understand that. That is
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certainly very appropriate. You all are not here to present new evi-
dence in terms of rebutting evidence, evidence that might rebut the
specific charges against the President, but rather to present your
opinions or evidence, as you may call them, of your view of im-
peachment; as Father Drinan said, to contrast the procedures in
Watergate, your view of the standard that was used then, as op-
posed to the standard that either is or should be used here.

That is fine. That is part of the process here. What | find some-
what disturbing, though, is the effort by many of the defenders of
the President to really mischaracterize, in their zeal to defend the
President and rewrite history, to mischaracterize prior proceedings
and put them in a light that really, on careful examination of the
actual, historical record, really is not quite fair.

For example, we have heard from the President’s defenders how
it is that there is not sufficient time for the President’s lawyers to
engage in whatever it is that they want to engage in, a thorough
and sifting cross-examination, perhaps, or what not.

We constantly hear, particularly from the oh, so eloquent rank-
ing member of this committee, how fair the proceedings were in
Watergate as contrasted to the all unfair proceedings currently.

Yet, in fact, according to many of those involved in your very pro-
ceedings back in 1973 and 1974, for example, with Jerry Zeifman,
a lifelong Democrat, the chief counsel from '73 to '74 of the commit-
tee, there was a tremendous battle in your committee, particularly
among the staff and among the chairmen.

In fact, one Hillary Rodham—of whom we have heard mention
in other proceedings in which we have been engaged as one of the
authors of the impeachment research document that many of us re-
ferred to as part of the paper that was put together by the Water-
gate impeachment staff, that stands for the proposition that the
impeachment is indeed a political process, that it is not necessary
to show violation of criminal laws, and so forth, for impeachment
to lie—according to Mr. Zeifman, Hillary Rodham wrote a memo-
randum arguing that President Nixon should be denied any rep-
resentation of counsel. In fact, in many of the proceedings Mr.
James St. Clair, who basically was Mr. Craig’s predecessor, Special
Counsel of the President, was not allowed to participate.

Also we have heard a great deal about the lack of evidence as
opposed to or in addition to the material that Judge Starr sent us,
as if this is somehow also at diametric odds with the great open,
thorough, and sifting search for the truth in the Watergate pro-
ceedings.

As a matter of fact, again drawing on not my research but the
research of those involved, such as Mr. Zeifman, it is very clear, as
he documents, that in fact on the morning of May 9, 1974, the be-
ginning of the so-called Watergate hearings by the committee on
which you all served, they consisted of nothing more in open ses-
sion than the chairman gavelling them to order and then going into
executive session for many days, at which time new evidence was
not received. There was none received. It was simply a rehashing
and a reading of the evidence that had been developed by other
sources, such as the Irving committee. That really formed the basis
for your all’s deliberations.
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I am not arguing with that. But what | am arguing against and
want to set the record straight is that all these sanctimonious ref-
erences to how open the proceedings were back in 1973 and 1974,
as contrasted with the proceedings that we are moving through
nowadays, based in large part on the very voluminous work of
Judge Starr, and on which case we have given certainly a great
deal of time to the President’'s lawyers, not what they would like
but a great deal of time, is somehow much less worthy of the work
of this committee and the Congress. In reality, the procedures were
very, very much the same.

Mr. SENSENBRENNER. The gentleman’s time has expired.

Mr. OweNs. | just wondered if an old has-been can rise to a point
of personal privilege. Mr. Canady quoted me out of context, and |
have now got the correction, and | think it would be a one-minute
reading if 1 might be permitted to correct the testimony he gave.

Mr. SENSENBRENNER. | will be happy to indulge the witness.

Mr. OwENSs. | am now in agreement with myself.

Mr. SENSeENBRENNER. Well, then you ought to set the record
straight.

Mr. OweNs. Does the gentleman permit it, the Chair?

Mr. SENSENBRENNER. YesS.

Mr. OweNs. Thank you very much. Page 549 of the hearings, |
don’'t know the date, the gentleman’s former boss, my good friend
Caldwell Butler yielded me 2 minutes.

“l believe Mr. Nixon did knowingly underpay his taxes,” | said,
in the four years in question, “by taking unauthorized deductions,
and he knowingly ordered or caused to be ordered improvements
on his properties in Florida and California at government expense.
These are offenses against the people, and | think the government
should pursue its remedies. But you don't impeach for every of-
fense, nor, on the other hand, do you excuse any offense by saying
others did it. But whether to impeach or not is a question of judg-
ment, permitted to each of the members; is it sufficient, is it that
serious, and, on the evidence available, these offenses do not rise
in my opinion to the level of impeachability. It is not sufficient to
the standards. | promised the people of Utah when | sat down to
impeachment that I would impeach only if there were hard evi-
dence and which was sufficient to support conviction in the Senate,
and | found it in four instances, and | do not find it this 6th, to
which | feel | must apply the same remedy.”

I thank the Chair.

Mr. SENSENBRENNER. Thank you.

Mr. CANADY. Mr. Chairman, | ask unanimous consent to respond
to the gentleman.

Mr. SENSENBRENNER. The Chair will state that you can ask
somebody else who is recognized for time, but if we start this kind
of a debate, we are going to be here until 4 in the morning rather
than midnight.

My colleague from Wisconsin, Mr. Barrett, is recognized.

Mr. BARRETT. Mr. Owens, | was the person who handed that to
you.

Mr. OweNs. Thank you very much.

Mr. BARRETT. The reason | did was earlier today | joined in with
Mr. Pease because | felt it was wrong for committee members to
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castigate members and to question their motives. | think that the
standard applies to us as well, and | think it is wrong for us to
take words out of context and apply them to the witnesses, and
that is exactly what was done to you. And 1 felt that once you did
read your entire statement from 24 years ago, that you would agree
with yourself, and | am glad that you——

Mr. OweNs. | thank the gentleman. That is a very nice courtesy
to an old has-been. Thank you very much.

Mr. BARRETT. When this proceeding started three months ago or
four months ago, the Chairman indicated that he felt by the end
that it would be bipartisan. |1 think he couldn’'t conceive that we
would vote out articles of impeachment, | don't know if he was re-
ferring to the House or to the committee, on a strictly partisan
basis. All indications, of course, are that five days from now, or two
days from now, we will do exactly that, and | have had many con-
stituents who have come to me and said there is something wrong
here. Aren’t there any Republicans that agree with the Democrats,
aren't there any Democrats that agree with the Republicans? And
they are right, there is something wrong here, because we have
been hearing that this would be a vote of conscience, and it defies
logic, even for the most partisans, to think that there is not one
person on either side of the aisle that is buying the arguments.

I think that part of the problem is that we haven't tried in any
way to work on a bipartisan basis in open committee. Some of us
have tried behind the scenes to see if we could move this along. |
am of the firm belief, as | have said many, many times, that the
President was wrong in his actions, that he should be held account-
able. But | also think it has to be done in a bipartisan way, and
we are not anywhere close to doing that.

So | am looking to you three for guidance. Since the committee
did work in a bipartisan way, give us some tips as to how we can
bring this to closure, because, again, as | have stated, for the sake
of the American people, we have to get this resolved and we have
to get it resolved in a manner that at least a majority of the Amer-
ican people feel is fair. I will ask you, Ms. Holtzman, if there is any
advice you have. | realize you are all Democrats and | should be
asking the same of some Republicans, but | think this committee
needs some counseling and I am asking you to provide that.

Ms. HoLTzmAN. | don't have a therapist’'s hat to put on, and |
don’'t want to presume to give you that counsel, but I must say I
am troubled by what | hear, for example, with regard to the issue
of evidence. On this side | have heard some Republican members
say, well, if they want to hear it, let them call the witnesses. It
didn’'t work that way during Watergate. We had a Republican—we
had two Republican counsels, actually, and they worked together,
the committee worked together in calling the witnesses, in trying
to reach that commo